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STATEMENT OF QUESTIONS PRESENTED 


The questions presented are whether expres-— 
sion by counsel for the United States of his personal 
belief in the guilt of the appellant was proper, whether 
the Court failed to use the proper procedures in pro- 
tecting the rights of the appellant when a character 
witness was questioned about previous arrests of the 


appellant, whether the argument of counsel for the 


3 I 
United States about these arrests was proper, whether 


the instructions to the jury on the arrests was cor- 
rect, whether argument of counsel for the United States 
about flight of the appellant was proper, whether the 

instructions to the jury on flight should have been 
given, and whether the above errors and others deprived 


the appellant of a fair trial. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,477 


Leonard Truesdale, Appellant, 
vs. 


United States of America, Appellee. 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant was indicted on June 15, 1959, and 
found guilty of assault with a dangerous weapon on November 9; 
1959. Judgment and Commitment were ordered on December 4, 
1959, and filed on December 7, 1959. On December 12, 1959, 
Notice of Appeal was timely filed pursuant to Rule 37 of 
the Federal Rules of Criminal Procedure. Jurisdiction here 
is vested by Section 1291 of Title 28 of the United States 
Code (1958 Edition). On July 6, 1960, counsel originally 
appointed by this Court to represent appellant was given 


leave to withdraw and present counsel was appointed. 


STATEMENT OF THE CASE 


On April 23, 1959 (fr. 7), Leonard Truesdale 
struck Darrell A. Kramer on the head with a piece of 
wood. Kramer suffered a brain concussion and double 
fracture of the skull. (Tr 74) Kramer testified that 
he was lighting a cigarette when he was hit; Truesdale 
testified that he hit Kramer in self defense. Truesdale 
was tried, convicted, and sentenced to a term of two to 
six years. He appeals from the judgment of conviction. 

Truesdale, the defendant, and Kramer, the com- 
plaining witness, were working on the same construction 
job at Park Place and Quebec, N.W. (Tr. 8), for different 
employers. (fr. 7, 16, 17) Kramer's job was to rip up 
and load into trucks concrete which had previously been 
broken somewhat. (Tr. af} me job was performed by 
operating a machine called a loader. (fr. 9) Truesdale's 
job was to see to it that the loader did not hit manholes 
and utility lines or dig too low (Tr. 9); generally to 
show the loader where to dig, how to dig, and how deep 
to dig. (Tr. 63) 

Truesdale, who worked for the general contrac- 


tor (Tr. 17), and Kramer, who worked for the sub-contrac- 


tor (Tr. 17), had known each other previously through 


various construction projects. (Tr. 24) 


Truesdale had spent several years in the Army, 
had worked on construction jobs after his Army experience, 
apparently first for Columbia Paving Co., then for Wilmoth 
Paving Co. for two years, and then five and one-half years 
for Helsing Brothers, the general contractors on this, con- 
struction job. (fr. 60) Kramer testified that he had 
worked for his employer for four and one-half years. | 
(Tr. 24) | 

Work began at about 7:30. (Tr. 22) Kramer 
testified that he had special instructions from his boss 
to break the concrete into smaller pieces because the 
large pieces had been damaging the trucks. (Tr. 10) | 
Kramer said that he told the general contractor's fore- 


man about these anetracticus and that he proceeded on 


that day to break up the concrete into smaller pieces. 
(Tr. 10-11) ‘This was accomplished by picking up large pieces 
with the loader, lifting them with the loader as high as 
possible, and then dropping them. Since this operation 

took longer than simply loading the big pieces into trucks, 
Truesdale, who worked for the general contractor, became 
concerned. (Tr. 63) Kramer could see that Truesdale was 
upset. (Tr. 11) He got off the machine to talk to Trues- 
dale who was walking away from the machine at this time. 


(Tr. 12) The stories of the various witnesses from this 


point on are inconsistent in many respects, and whether 

or not Truesdale is guilty depends entirely upon which 
story is true. It'is clear, however, that a discussion 
petween Kramer and! Truesdale took place at this time con- 
cerning the way Kramer was performing the job. (Tr. 12, 
63) Then either Truesdale went to see Lyle Bressler 


(fr. 63) or Bressler came over to the machine, (Tr. 12) 


or both. After this, Kramer went back to his machine. 
(Tr. 63) Kramer testified that when he started it he 
discovered that a grease gun had gotten behind the gear- 
shift and that as a result he could not get the machine 
into reverse. He testified that he stopped the machine, 
picked up the grease gun and put it back on the rack on 
the side of his seat. (fr. 13) He then told Truesdale 
he did not want him around the machine. (Tr. 13) He 
testified that he then got out a cigarette and remembered 
nothing thereafter, (Tr. 14) He admitted that his 
language might have been profane (Tr. 20), but repeatedly 
denied using "bad names." (Tr. 14, 19, 20, 23). Specifi- 
cally, he thrice denied threatening Truesdale. (Tr. 14, 
21, 23) 

Truesdale testified that when Kramer initially 
returned to the machine, he got off and told Truesdale 
that he did not like what Truesdale had done (presumably 
because Truesdale had talked to the superintendent about 


the matter). (fr. 63) Kramer testified that he believed 
Truesdale would become foreman in a week (Tr. 17) and 
that he believed Truesdale would try to get rid of him. 
(fr. 12) Truesdale seid that Kramer then got back on the 
machine and started it. (Tr. 63) He testified that 
Kramer got off the machine again, shock his hand in Trues- 
dale's face and called him a "damn black son-of-a-bitch." 
(tr. 64) Truesdale testified that Kramer then got back 

on the machine, drew the grease gun and threatened him 
with death and bodily harm. (Tr. 64) Truesdale testified 


that he was afraid at this point and that when Kramer 


| 
made a move to get off the loader with the grease gun in 
hand, he hit Kramer with a stick. (Tr. 64-66) 


Peter Anderson, a truckdriver who worked for 


| 
the same company as Kramer (Tr. 39, 53), testified that 


he saw Kramer get off the machine and talk to Truesdale 


(Tr. 41), that Truesdale said he would have to see Bressler, 
that an argument followed and that Kramer said he would 

go home, that Bressler came and told Kramer to get back 

to work and break up the rock. (Tr. 42) He testified 
that the argument continued then; that Kramer got back 
on the machine and picked up a grease gun and held it in 
his hand for a little while; that Kramer told Truesdale 
that he would take something and hit him with it; and 


was not running when he went to help Kramer. (Tr. 32) 
He did not hear what was said and saw no grease gun. 
(tr. 31, 32) 

Kramer was taken to the hospital where he re- 
mained for seven deys. (Tr. 74) He testified that he 
was out of work for 33 days. (Tr. 14) 

A character witness testified on behalf of 
Truesdale. (Tr. 71) In cross-examination he was asked 
whether he hed heard that the defendant had been arrested 
for disorderly conduct on July 11, 1950, and on August 21, 
1954. He said that he had not. (fr. 73) 

Counsel for appellant did not request any par- 
ticular instructions. (Tr. 99) Counsel for the United 
States requested an instruction on flight. (tr. 98) 


Counsel for appellant objected, (Tr. 98-99), but an 


instruction on flight was given. (Tr. 106) After the 
instructions, counsel for the United States asked for an 
instruction that words alone are never sufficient justi- 
fication. This request was refused. 

The jury found Truesdale guilty as charged. 
Truesdale had no prior convictions. He was sentenced to and 


is serving a sentence of two to six years. 


STATUTES AND RULES 


D.C. Code Tit. 22 § 502 (1951): 


"Every person convicted of an assault with 
intent to commit mayhem, or of an assault with a dan- 
gerous weapon, shall be sentenced to imprisonment for 


not more than ten years." 
Federal Rules of Criminal Procedure: 
"Rule 52. 


"HARMLESS ERROR AND PLAIN ERROR 
"(a) Harmless Error. Any error, defect, rregud enter 

or variance which does not affect substantial rights shall 
be disregarded. 


"(b) Plain Error. Plain errors or defects affecting 
substantial rights may be noticed although they were not 
brought to the attention of the court." 


STATEMENT OF POINTS 
I 
The Court erred in not taking corrective action 
to reduce prejudice resulting from the prosecutor's ex- 
pression of personal belief in the guilt of the accused 
and appellant did not waive the right to raise this ques- 
tion on appeal even though no objection was made at trial. 
It 
The Court erred in not sustaining an objection 
py defendant's counsel to argument by counsel for the 
United States on flight of the accused end in failing to 
take appropriate corrective action; the Court also erred 
in giving an instruction on flight. 
Tit 
The Court ‘erred in its supervision of the use 


of Michelson procedure for protecting the accused when 


a character witness was questioned about previous arrests 
of the accused; the jury heard prejudicial information 
which shculd not have been discussed in its hearing; 
the argument of counsel for the United States was improper; 
and the charge cf the Court was confusing and incorrect. 
Iv 
Because of the above and other errors, a new 


trial should be granted. 


| 
I. A NEW TRIAL SHOULD BE GRANTED BECAUSE OF THE eee 


IMPROPER AND PREJUDICIAL EXPRESSION OF BELIEF IN 
GUILT OF THE ACCUSED 


Summary of Argument 


It is highly improper and prejudicial for counsel 


for the United States to assert his personal belief that the 


defendant in this case was guilty, because such expressions 


of belief are unethical, hearsay, inappropriate for an advo- 
| 


cate, and particularly harmful when made by a prosecu 


or 


because of his official position. This type of argument is 


so improper and prejudicial that a trial court should 


take 


corrective action on its own motion and the right to raise 


the question upon appeal is not waived by counsel's failure 


to object at trial. 


Argument 


"Tt is improper for a lawyer to assert in argu- 


ment his personal belief in his client's innocence or 


in 


the justice of his cause." Rule 15, American Bar Associ- 


ation Canons of Professional Ethics. 


During the course of his final argument to the 


jury, counsel for the United States twice stated his per- 


sonal conviction in the guilt of the accused. At the 


beginning of his rebuttal, he stated "I tell you ladies 


and gentlemen of the jury that the defendant in this 


case, 


Truesdale, is guilty as charged ...." (Tr. 93) And at 

the end of his rebuttal he stated again: "The defendant, 
in my opinicn, is guilty as charged." (fr. 98) Appel- 
lant's counsel did not object and the Court made no comment 
upon these statements. 

Argument of this type is improper for several 
reasons. The expression of this opinion is not legal evi- 
dence. It is clearly hearsay because it is not given under 
oath, it is usually not of counsel's personal knowledge, 
and it cannot be subjected to the test of a cross-examina- 
tion. Furthermore, in most cases, such a belief would not 
be competent testimony even if it were given under cath 
since it is the very question which the jury is to decide 
and ordinarily involves an opinion about the case which no 
witness could properly express. 

It is inappropriate to the role of an advocate. 
It is not only arguing the client's cause for him; it is 
taking the parts of a witness, the jury and the judge. And 
it is not appropriate to the role of the jury or judge be- 
cause it is not an impertial role. 


It is especially improper for a prosecutor to 


make such an argument. In reality, there is enough presump- 


tion of guilt against a man by the very fact that the United 


States through one or more of its officers decides to prose- 
eute. This burden is all the greater when that officer, 
who is looked up to and respected highly, expresses his own 
conviction about the very question to be decided. His opi- 
nion then takes on an official color and it is given, ‘appel- 
lant believes, 2 respect end a status far greater than its 
intrinsic value warrants. The prosecutor's position also 
carries certain responsibilities. Although his job is to 
obtain the conviction of the guilty, it is not to convict 
the innocent. Accordingly, he should not resort to measures 
involving undue pressure tc obtain punishment even of ‘the 
guilty. Among several such prohibited practices, 1 Bishop, 
New Criminal Procedure, (2d ed. 1913) § 293, p. 253, includes 
tampering with witnesses and expressing his opinion about the 
guilt of the accused. 
Courts peye taken almost the full range of positions 


on this question. Such a practice has been found {1) not to 
. 2 


be error if the opinion is expressly based upon the evidence 
| 


1/ See Annot., 50 A.L.R.2¢ 766. 


2/ Henderson vs. United States, 6th Cir., 218 F.2d 14, 
certiorari denied, 349 U.S. 920. Of this rule, 6 
Wigmore § 1807, p. 274.n.5 asks: "Is this quibble 
consistent with the Canon of Ethics?" 


(note that the opinion was not so based in this case), (114) 


to be error but not reversible error, (111) to be neversible 


error. 

The better rule is that such conduct is simply 
improper and that reversal is usually required. The 
United States Court lof Appeals for the First Circuit has 
very recently so held. Greenberg vs. United States, First 
Circuit, July 12, 1960. The case involved a conviction of 
filing false and fraudulent income tax returns. The Court 
considered two errors to be sufficient to require a new 
trial: prejudicial conduct by the United States Attorney, 
and proof of the government's case through hearsay evidence. 


"the United States attorney commenced his final 
argument by informing the jury that he was ta sort 
of thirteenth AE AST applies his training in 
the evaluation of evidence, in analyzing evidence, 
and tries to convey to the jury just what part the 
evidence plays in the presentation of a case! (a 
description we find quite inappropriate, since coun- 
sel, unlike a juror, is not required to be impartial). 
Near the end of his argument the United States attorney 
sought to put this self-appointment to use. In vigo- 
rcous language he expressed his personal opinion of the 
trustworthiness of the government's evidence and the 
consequent guilt of the accused. Upon objection inter- 
posed, the court ruled in the presence of the jury that 
the prosecutor had a right to argue ‘his pelief in the 
evidence.! Counsel continued, and the court over- 
ruled a second objection, but expressed a caution. 
The argument was then repeated. 


"Rule 15 of the Canons of Professional Ethics of 
the American Bar Association reads, 


1It is improper for a lawyer to assert 

in argument his personal pelief in his 

client's innocence or in the justice of 
his cause.! 


| 
Government counsel stated in oral argument before 
us that this was 'inapposite' because he is an | 
ladvocate.! We are not clear whether he disapprioves 
of the principle, or whether he considers himself 
outside of it. In either event we disagree. To 
permit counsel to express his personal belief in 
the testimony (even if n& phrased so as to suggest 
knowledge of additional evidence not known to the 
jury), would afford him a privilege not even accorded 
to witnesses under oath and subject to cross-examina- 
tion. Worse, it creates the false issue of the /relia- 
bility and credibility: of counsel. This is peculiarly 
unfortunate if one or them has the advantage of offi- 
cial backing. [footnote omitted] The resolution of 
questions of credibility of testimony is for impartial 
jurors and judges. The fact that government counsel 
is, as he says, an advocate is the very reason why 
he should not impinge upon this quasi-judicial function. 
We believe the canon to be elemental and fundamental. 
See also 1 Bishop, New Criminal Procedure § 293 (2d 
ed. 1913); 6 Wigmore, Evidence § 1806 (3d ed. 1940) . 


"Tt is true that special circumstances, such as 

a personal attack upon counsel, may occasionally justify 
areply. See, €.g., United States v. Socony-Vacuum 011 
Co., Inc., 1940, 0 U.S. 150, e40-42; Gridie . United 
States, 6 Cir., 1930, 44 F.2d 716, 7303; Unites tates Vv. 
Battiato, 7 Cir. 1959, 204 F.2d 717, 719. Too muc 

as sometimes been read into these cases due in| part, 
perhaps, to language in some of the opinions. {foot- 
note omitted] To the extent that cases may be found 
that permit counsel to state their personal belief as 

a matter of course, we do not follow them. We agree 
with the statement that 'No one who is at all conver- 
sant with jury trials can fail to see the possible 
prejudice. . ..!' State v. Gunderson, 1913, 26 N.D. 
294, 297, 144 N.W. 659, 660." 


Appellant believes that the fact his counsel 
did not object to this argument should not waive his 
right to raise the question upon appeal. The question 
is "elemental end fundamental." The Court should there- 
fore have taken corrective action on its own motion. Even 
such corrective action could not possibly remove the prejudice 


however, for the corrective action may, if one assumes a 


lot, keep the conscientious juror from openly weighing the 


prosecutor's opinion in the balance, put it certainly can 
never remove the unconscious or subconscious effect that it 
is bound to have. Only the prosecutor's statement that he 
does not mean what he said, that in fact he has no personal 
opinion about the matter, could come close to curing the pre- 
judice. Even if a prosecutor so spoke, the withdrawal in the 
face of outraged court and counsel would be viewed with con- 
siderable skepticism in the juror's mind. 

This is conduct which cannot be cured and therefore 
counsel's objection would not be very effective, except per- 
haps to reinforce and call attention to the idea that the 
counsel for the United States has such an opinion. Such error 
4s so fundamental and so prejudicial that occurence of it 
cught to require a new triel in all cases, at least in all 


except those where the only possible verdict under the 


evidence is guilty. Although there was an objection in 
the Greenberg case, supra, the language and the tone of 
the opinion is certainly support for this proposition. 


Certainly in this case, where the verdict depends on w 


Om 


the jury believes and the complaining witness is contra- 


dicted on at least two major points by the government's 
other witnesses, the chance for prejudice is great and 
new trial should be granted. Other courts have found t 
the question is so basic that preservation of the quest 


does not depend upon the objection of counsel. 


a 
hat 


ion 


The Court should take this opportunity to character- 


ize this type of argument as highly improper, involving the 


kind of prejudice requiring a new trial. Study of decisions 


in the subject of attorney misconduct soon convinces one that 


a mild rebuke and no reversal by the appellate court is 
| 


a 


very weak preventative for repetition of undesirable conduct. 


The effects of the continuance of this practice, 


4f held to be harmless error, should be considered. The best 


approach open to defense counsel is to retaliate. To 


3/ Steele vs. United States, 5th Cir., 222 F.2d 628, 
orari denied, 355 U.S. 828; State vs, Gulbrandsen, 
Minn. 508, 57 N.W.2a 419; People vs. Reimann, 266 
Div. 505, 42 N.Y.S.2d 599. 


sure, this will not usually be completely effective due 
to the prosecutor's official status, but at least this 
will have some curative effect. Thus some defense counsel 
will become practiced in expressing with the deepest con- 
viction their belief in the innocence of their clients. 
Imagine the problem confronting the many honest, fair- 
minded, counsel who at least have considerable doubts con- 
cerning their clients! innocence, and the effects upon 
their clients. 


"Plain errors or defects affecting sub- 
stantial rights may be noticed although they 
were not brought to the attention of the court." 
Fed. R. Crim. Proc. 52(b). 


II. A NEW TRIAL SHOULD BE GRANTED BECAUSE THERE 
WAS IMPROPER ARGUMENT ON FLIGHT OF THE AC- 
CUSED AND AN INSTRUCTION ON FLIGHT SHOULD 
NOT HAVE BEEN GIVEN 


Summary of Argument 


Argument by counsel for the United States about 


flight of the accused was improper because the evidence 


was misstated, and because as a matter of law there was 


no evidence of flight. The Court erred in not sustain 


ing a timely objection to this argument and in not taking 


appropriate corrective action; similarly, the Court als 
erred in giving any instruction on flight over defend- 


° 


ant's objection, thereby permitting the jury to consider 


the issue. A new trial is required since the errors we 
prejudicial to rights of the defendant and prevented a 
fair trial. | 
Argument 

In argument to the jury, counsel for the Unit 

States said that the defendant "ran." Upon prompt one 
jection by counsel for the defendant, the prosecutor sa 


that even if he just left this indicated a guilty mind; 


Court did net sustain defendant's objection and took no 


corrective action. 
The only conceivably relevant evidence was th 


ment by George Troxler that Truesdale "walked away from 


- 16 - 


re 


ed 
id 


| 
than an innocent man would not do so. (Tr. 97, 98) The 


e state- 


" the 


job and that he did not return. (fr. 35-36) It does not 
appear when he left or whether or not he left in haste. 

Counsel for the United States asked for an 
instruction on flight. (Tr. 98) Counsel for the defend- 
ant objected (Tr. 99), but the instruction was given. 
(fr. 106) 

The mere fact that defendant "left" after this 
incident is not evidence of flight. Webster's New Inter- 
national Dictionary (2a ed. 1957) defines flight to be 
the "act of fleeing, act of running away, as to escape 
danger ...." In order for there to be evidence of 
flight there must be some action by the accused which 
could reasonably be characterized as inferring a guilty 
state of mind. Otherwise the inference is not justified. 
The typical cases of flight are those where an individual 
breaks out of jail, actually runs away, or conceals him- 


self. For instance, in Shelton vs. United States, 83 
App. D.C. 257, 169 F.2d 665, certiorari denied, 335 U.S. 
834, the defendant escaped from the custody of the U.S. 


Marshall. 

Many Courts require concealment. In State vs. 
Hopper, 142 Mo. 478, 44 S.W. 272, the Supreme Court of 
Missouri held that where the defendant fled from the 


scene of a killing to his home, not more than one-half 


mile away, the facts did not justify an instruction on 
flight. In People vs. Herbert, 361 Tl. 64, 196 N.E. 
the Supreme Court of Illinois held in a murder proseci- 
tion there was no evidence of flight where there was no 


evidence that the defendant attempted to keep out of 


sight of police officers, that he was ever disguised, 
or that he assumed a name different from his own. The 
Court said: 


"Plight, in criminal law, is defined as ‘the 
evading of the course of justice by volun- 
tarily withdrawing oneself in order to avoid 
arrest or detention, or the institution or con- 
tinuance of criminal proceedings. The term 
signifies ... not merely a leaving, but a 
leaving or concealment under a consciousness 
of guilt and for the purpose of evading arrest. 
Such consciousness and purpose is that which 
gives to the act of leaving its real incri- 
minating character.'" 4/ 


The Court held that the evidence in the record did not 
justify the giving of an instruction on flight, and to 


give it constituted reversible error. 


In Bowman vs. Commonwealth, 311 Ky. 427, 224 


$.W.2a 446, the Court of Appeals of Kentucky held that the 


mere departure of the accused on a train after a robbery 


was not substantial evidence of flight. 


4/ Quoting 16 C.J. § 1063, p.552 


Consequently, the requirement should be that 
there must be something more than the bare fact of de- 
parture to justify an inference of guilt. An innocent, 
peaceful man who has defended himself through using vio- 
lence and consequently injures a man is more likely to 
be upset than a troublemaker. It is also more likely 
that he would leave the job merely because of being up- 
set than from a feeling of guilt. If he then concealed 


himself, or if he ran away and concealed himself, perhaps 


the inference of guilt would be reasonable. In this case, 
however, there is not even a shred of evidence that Trues- 
dale did anything which reasonably could be characterized 
as flight. For the Court to permit argument, after ob- 
jection, not to take appropriate corrective action, and 
then to give an instruction on flight in this case was 
error. It was prejudicial because it permitted the jury 
to infer guilt from facts which may not reasonably, as a 
matter of law, support such an inference. Furthermore, 
counsel for the United States completely misstated the 
facts when he referred to running. These errors were 
certainly substantial in a close case in which guilt 


turns only upon which witness is believed. 


III. THE PROCEDURES REQUIRED BY MICHELSON TO PROTECT 
THE RIGHTS OF ACCUSED WHEN A CHARACTER WITNESS 
IS QUESTIONED ABOUT THE ACCUSED'S PREVIOUS ARREST 
WERE NOT FOLLOWED 


Summary of Argument 


The Michelson case clearly establishes certain 


procedures to protect the rights of an accused when a 


character witness is interrogated about previous arres 


ts 


of the accused. These procedures were not followed in this 


ease. Specifically, the jury was improperly allowed t 


o hear 


references to a "record" and the arrests, whereas the inquiry 
| 


should have been conducted out of the hearing of the jury; 


the prosecutor referred to the arrests as actually having 


taken place, and used the information far beyond permissible 


scope in argument; and the Court incorrectly instructe 


da the 


jury as to the use it might make of the information concerned. 


For violation of substantial rights and clear prejudic 
new trial is required. To any extent that the burden 
advising the Court as to the correct procedure and ins 
tions to be used should rest upon either party, that 

burden should be on the United States, not upon the ac 


Argument 


A character witness was called on behalf of Trues- 


dale. (fr. 71, 72) In cross-examining this witness, counsel 


for the United States asked him whether he had heard that 


Truesdale had been arrested for disorderly conduct on two 
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occasions, July 11, 1950, and August 21, 1954. (Tr. 73) 
The witness replied that he had not. Counsel for Trues- 
dale in re-direct examination asked whether it would 
make any difference if the witness had heard that Trues- 
dale had been so arrested. The witness replied that hear- 
ing of such arrests would not change his opinion. No 
objection to this questioning was made by counsel for 
Truesdale. The issue of these arrests arose again during 
the closing arguments of both counsel and in the charge of 
the Court, as will be discussed below. 

Questioning of a character witness about whether 
he has heard that the defendant has been arrested has been 
held to be proper cross-examination by the United States 


Supreme Court in Michelson vs. United States, 335 U.S. 469. 


That case examined the problem in considerable detail and, 
whether appellant agrees with the holding or not, it appears 
to be the controlling authority. The problem apparently 
has not arisen in this Court since the Michelson case. 
Michelson! was convicted of bribery. Character 
witnesses were asked whether they had heard that the defen- 
dant had been arrested on October 11, 1920, for receiving 
stolen goods. In short, the Supreme Court held that such 
ercss-examination was proper when developed within the 


procedure used in the trial of that case. We will 
here consider that procedure in some detail. 

When the issue arose during the cross-examina- 
tion of the first character witness, the Court out of 
the presence of the jury, asked counsel for the prose- 
cution, "Is it a fact according to the best information 
in your possession, that Michelson was arrested for receiv- 
ing stolen goods?" Counsel replied in the affirmative. 

To support his good faith he exhibited a paper record 
which was not challenged by counsel for the defendant. 


Thus when ruling on the first objection, when 
| 


the question was asked, the Court told the jury: 


" 1. L instruct the jury that what is 
happening now is this: the defendant has 
called character witnesses, and the basis 
for the evidence given by those character 
witnesses is the reputation of the defen- 
dant in the community, and since the defen- 
dant tenders the issue of his reputation 

the prosecution may ask the witness if she 
has heard of various incidents in his career. 
I say to you that regardless of her answer 
you are not to assume that the incidents 
asked about actually took place. All that 

is happening is that this witness! standard 
of opinion of the reputation of the defendant 
is being tested. Is that clear?" 6/ 


5/ 335 U.S. 472 
6/ 335 U.S. 472 n.3 


Then in overruling the second objection to the question, 
the Court said: 


"Again I say to the jury there is no 
proof that Mr. Michelson was arrested for 
receiving stolen goods in 1920, there isn't 
any such proof. All this witness has been 
asked is whether he had heard of that. There 
4s nothing before you on that issue. Now 
would you base your decision on the case 
fairly in spite of the fact that that ques- 
tion has been asked? You would? All right." U/ 


In the charge to the jury the judge had this to say on 
the arrest issue: 


"Tn connection with the character evidence 
in the case I permitted a question whether or 
not the witness knew that in 1920 this defendant 
had been arrested for receiving stolen goods. I 
tried to give you the instruction then that that 
question was permitted only to test the standards 
of character evidence that these character wit- 
nesses seemed to have. There isn't any proof in 
the case that could be produced before you legally 
within the rules of evidence that this defendant 
was arrested in 1920 for receiving stolen goods, 
and that fact you are not to hold against him; 
nor are you to assume what the consequences of 
that arrest were. You just drive it from your 
mind so far as he is concerned, and take it into 
consideration only in weighing the evidence of 
the character witnesses." 8/ 


Tt should be noted that the trial court stated that the 

jury was not to assume that the arrests actually took place. 
Also, the Court very simply, but very carefully, limited 

the purpose for which the jury could consider such testimony. 


T/ Ibid 
8/ Ibid 


The procedure used in the Truesdale case was, 
to say the least, considerably different. No objection 
was made to the questioning. Of course, no extra pre- 
judice or harm resulted from this lack of objection since 
it ig not disputed that these arrests took place nor that, 
under the Michelson rule, such questioning is permitted. 
But the Court did not give any of the cautions at this time 
which the trial court in the Michelson case gave. Thus 
the jury had this information, potentially quite prejudicial 
if misused, in mind for a considerable time before receiving 
any proper instruction, if in fact the charge of the Gourt 
was appropriate (a matter appellant does not concede) « 

Indeed, more error and prejudice was to precede 
the charge of the Court. During the arguments of counsel 
to the jury, a kind of free-for-all took place within | the 
hearing of the jury. (The entire arguments of counsel 
on this issue, the colloquy in the hearing of the jury, 
and instructions to the jury on this issue appear in the 
transcript at pages 81-85, 96, 107-111 and are reproduced 


in the joint appendix.) Objections to the argument were 
| 


timely made. (Tr. 81) 
Counsel for the United States stated:"... the 
character witness indicated that he was ... not aware) that 


this defendant had been previously arrested on two separate 


occasions for disorderly conduct." [Emphasis added] 
(tr. 8%} Counsel is here stating that the defendant 
had been arrested. This was stating a fact not in evi- 
dence, a fact which, even though true, probably could not 
be proved, and a fact which may not be proved under the 
Michelson rule. 

Then counsel continued and a few words later 
said: "It doesn't make any difference to that witness, that 
his testimony would be that it was good regardless of what 


this man dia." [Emphasis added] (Tr. 82) Again counsel 


for the United States is definitely creating the Ampression 
that the defendant did something, namely that he had in fact 
been disorderly on the two occasions named. Counsel's argu- 
ment was also an incorrect characterization of what the wit- 
ness had said; he had said that if he had heard of these 
arrests that would not change his testimony. Counsel twisted 
this in implying that this witness had heard Truesdale actually 
did something, not just that he hac been arrested for some- 
thing. 

Counsel for the United States repeatedly referred 
to the fact that the witness said that his testimony would 
be the same. Counsel also said after referring to the fact 
Truesdale had been arrested: "Disorderly conduct, that goes 


to the very trait that he testified to as to this man's 
reputation for peace and good order." (fr. 81). 
The whole thrust and effect of this line of 
argument by counsel for the United States was that Truesdale 
had been arrested and that this ought to have changed the 
witness's mind about Truesdale's reputation. The error in 
so arguing is multiple. First, the bald statement and 
later implication that the arrests took place were highly 
improper. This fact was never proved and could not be under 


the Michelson rule. Second, since the argument by implication 


states that the witness should have reached a different con- 
| 


clusion if he had heard of such arrests, counsel for the 
United States was using this testimony and questioning for 

a purpose far beyond that allowed in raising the question of 
such arrests. The reason such questioning is allowed| is to 
test the witness's qualification to be a character witness, 
not to question his conclusion; it is to examine the witness's 
adequacy of information upon which he bases his testimony 

as to the defendant's reputation. In other words, the 
prosecution argued that the witness should have concluded 


nnn 


9/ Wigmore, Evidence (3a ed. 1940) § 988. See also 
335 U.S. 479. 


that defendant did not have a good reputation for peace 
and order if they had heard of such arrests. This is 
particularly objectionable since counsel for the United 
States is questioning the witness's conelusion because of 
these arrests, not because of convictions. This compounds 


and reinforces the prejudice earlier created by suggesting 


that the arrests actually took place. The Supreme Court's 
10 


statement that arrest may damage one's good name should 
not be interpreted to mean that counsel may use this ques- 
tioning beyond the purpose cf testing the witness's quali- 
fications to ee = Third, the direct implication is 
that the jury ought to conclude the defendant did not have 
a good reputation for peace and order merely because of 
these unproved arrests, not convictions. This is grossly 
improper and highly prejudicial. 

The colloquy (Tr. 83-84) (reproduced in the Joint 
appendix) in the hearing of the jury about the existence 
of a record must have been prejudicial. The "necord" could 
not have been competent evidence. Indeed, we do not know 
whether the "record" was a record at all. Perhaps counsel 


for Truesdale was about to show that it was not. But it 


10/ 335 U.S. 482 
11/ See Wigmore op. cit. supra 
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must have been regarded by the jurors as "the record" and 


therefore proof, satisfactory to them, at least, if not 
in law, to show: (1) that the arrests took place, and 
(2) that the defendant Truesdale had a "record." This 
free-for-all is considerably in contrast to the careful 
procedure followed in Michelson. 


The charge in Michelson quoted above was quit 


e 


different and much more satisfactory than the charge given 


by the trial judge in this case. (Tr. 107-111) First 


charge was long and unnecessarily confusing, whereas the 


this 


Michelson charge on this issue was strong, clear, and short. 


Of course, describing the proper use by the jury for this in- 


formation is necessarily confusing, but this need not be com- 
| 


pounded. The Court in this case used parts of the Michelson 


opinion in its charge; much of the confusion is directl 


y attri- 


butable to that fact. A trial court cannot rely upon a legal 


discussion in a court opinion as being the proper text 


instruction toa jury. Furthermore, appellant believe 


for an 


s the 


Court's charge places too much emphasis on the harm that can come 


to one's reputation from arrest; the Court did not plac 


e enough 


emphasis upon the proper limits to the jury's use of such in- 


formation and even appeared to encourage the idea that 


the jury 


might consider these arrests as actually affecting the 
defendant's reputation, not just that the witness's know- 
ledge as to reputation has been questioned. Indeed, 
although these arrests were not proved and should not be 
considered to affect the defendant's reputation, the 
Court, after all the talk about how arrests can harm one's 


reputation, and the "price" defendant must pay for intro- 


ducing character testimony (Tr. 109), stated: 


"So you may consider this question of the 
reputation in determining whether or not you 
believe the defendant is guilty beyond a reason- 
able doubt or whether he is innocent." (Tr. 111) 

This seems to say that the defendant's reputation, 
however that is affected by these arrests (and there was no 
other unfavorable testimony as to his reputation) may be 
considered not only in determining whether he is innocent, 
but also in determining whether he is guilty. In other words, 
his reputation, harmed perhaps in the minds of the jurors by 
this prejudicial argument and instruction, may be considered 
as a factor to establish his guilt. 

It is clear that the Supreme Court in Michelson 
regarded the procedure used by the trial court in that case 
as important, and essential to protection of the rights of 


an accused. It is also clear that the Court relied upon 


the procedure used in allcwing such inquiries to be made, 


and furthermore the Supreme Court specifically approved 


the procedure "as calculated in practice to hold the inquiry 
12 


within decent bounds." The Court said: 


"Wide discretion [to limit the number of 
such witnesses and to control cross-examination] 
is accompanied by heavy responsibility on trial 
courts to protect the practice from any misuse. 
The trial judge was scrupulous to so guard it in 
the case before us. He took pains to ascertain 
out of presence of the Jury that the target of 

é question was an actu event, which would 
probably result in some comment among acquaintances 
if not injury to defedant's reputation. He satis- 
fied himself that counsel was not merely taking 4 
random shot at a reputation imprudently exposed 
or asking a groundless question to waft an un- 
warranted innuendo into the jury box. 18" 
{Emphasis added] 13/ 


In footnote 18, the Court stated: 


"This procedure was recommended by Wigmore, 
But analysis of his innovation emphasizes the way in 
which law on this subject has evolved from pragmatic 
considerations rather than from theoretical consis- 
tency. The relevant information that it is permissible 
to lay before the jury is talk or conversation about 
the defendant's being arrested. That is admissible 
whether or not an actual arrest had taken place; /it 
might even be more significant of repute if his neigh- 
bors were ready to arrest him in rumor when the gutho- 
rities were not in fact. But before this relevant 
and proper inquiry can be made, counsel must demon- 
strate privately to the court an irrelevant and 
possibly unprovable fact -- the reality of arrest. 


12/ Construing the Michelson case very narrowly, the Seventh 
Cireuit has reached the opposite conclusion for a trial to 
the court. United States vs. Conforti, 200 F.2d 365. Appel- 
lant will concede, for the purposes of this appeal, that such 
limitation of the rule is reasonable for cases tried without 


a jury. 
13/ 335 U.S. 480-481 


From this permissible inquiry ebout reports 

of arrest, the jury is pretty certain to in- 

fer that defendant had in fact been arrested 

and to draw its own conclusions as to charac- 
ter from that fact. The Wigmore suggestion 

thus limits legally relevant inquiries to those 
based on legally irrelevant facts in order that 
the legally irrelevant conclusion which the jury 
probably will draw from the relevant questions 
will not be based on unsupported or untrue 
innuendo. It! illustrates Judge Hand's suggestion 
that the system may work best when explained 


least. Yet, despite its theorstica as 

ana deficiencies, we approve the procedure as 

Calculated in practice ES hold the inguir 

ealculated $7 pracre-th7 (Emphasis added] 

Therefore, there is "heavy responsibility" upon 

the trial court for properly supervising the handling 
of this delicate and technical matter and in protecting 
"the practice from any misuse" When the responsibility 
4s not satisfied by the Court, as in this case, and where 
prejudice therefore results, as it did so clearly in this 
case, a new trial should be granted. Furthermore, if either 
counsel (ultimately the parties, of course) must bear any 
responsibility or risks for informing the Court about the 
correct procedure to be used in this tricky tactic, surely 
it ought to be the prosecution, not counsel for the accused, 
who may well be taken by surprise (as the record suggests 
in this case). Nor should the burden be upon the accused 
man himself, who surely is in no position to even know 
what is going on.’ These considerations apply to the entire 


14/ 335 U.S. 481 


treatment of the previous arrests in the trial of 


this case: the character witness cross-examination, 


the arguments of counsel to the jury, and the charge, 


all of which took place during one morning. 


IV. BECAUSE OF THE ABOVE AND OTHER ERRORS, APPELLANT 
DID NOT HAVE A FAIR TRIAL AND CONSEQUENTLY A NEW 
TRIAL SHOULD BE GRANTED. 


Summary of Argument 
Because the case was close, any substantial 
error should require a new trial. Furthermore, the errors 
discussed above are each reversible errors. Because of 
these errors and others, the appellant did not have a 
fair trial. 
Argument 
Appellant suffered substantial prejudice on 
account of each of ‘the above errors and therefore they 
are reversible errors. Furthermore, the case was a2 
close one, not a case in which there was overwhelming 
evidence of guilt.| It turned entirely on credibility of 
witnesses and the complaining witness was contradicted 
on some important points by another government witness. 
Consequently any substantial error should be a rever- 
sible error. 
In addition to the errors discussed above, 


other errors occured. Counsel for the United States 


referred in his opening statement (Tr. 3) and in argu- 


ment (Tr. 74) to a "deadly weapon" and the Court also 
referred twice to a "deadly weapon” (Tr. 105), whereas 
the statute involved is concerned with a dangerous weapon. 


D.C. Code Tit. 22 § 502 (1951). 
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| 
Because of plain, substantial, and prejudicial 


errors, the appellant was deprived of a fair trial; jhe 
is entitled to have his conviction set aside and a new 
| 


trial granted. 


Respectfully submitted, 


Stephen B. Scallen 
Attorney for Appellant 
Appointed by the Court 


701 Union Trust Building 
Washington 5, D. C. 


Service upon the United States of the within 
mimeographed Brief of Appellant in the above-entitled 
matter is admitted this 2¢z day of September, 1960. 
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No. 15477 
QUESTIONS PRESENTED 


Tn a case where appellant had an argument with a co-worker 
‘on a construction site, the co-worker testified that after the 
‘argument he returned to his machine, a tractor-like “loader” 
of concrete rubble, picked up a grease gun and put it down 
‘again, and, thinking the argument with appellant had ended, 
iit a cigarette when he was suddenly knocked unconscious; & 
disinterested witness testified that he was watching the appel- 
‘lant and his co-worker and saw the co-worker put down the 
grease gun and light a cigarette at which point appellant picked 
up a tree limb and struck the co-worker on the head with the 
‘limb from behind the loader; another disinterested witness 
‘heard a loud “thump”, turned around and saw appellant with 
ithe limb in his hand and standing behind the loader while the 
'eo-worker appeared to be in danger of falling off the machine; 
while appellant testified that the co-worker had threatened him 
iand he moved away, picked up a yard-long stick, came back 
‘to the machine and used the stick to strike the co-worker over 
the head while the co-worker was getting off the machine with 
‘the grease gun in his hand, in the opinion of the appellee, the 
following questions are presented: 

| 1. a. Was it error for the prosecutor to say that in 
his opinion the defendant was guilty when he had earlier 
said, “I submit to you ladies and gentlemen of the jury 
that based upon the evidence presented on behalf of the 
Government the defendant in this case without justifica- 
tion struck the complaining witness over the head with 

this heavy six foot length of tree limb . . .”? 
b. If this was error, is it recognizable under Rule 52 
(b) when the great weight of authority says that such 

statements are not erroneous? 
568861—60——1. wm) 


Counterstatement of the Case 
Statute Involved. 

Summary of Argument. 
Argument: 

I. The weight of authority is that a prosecutor may express his 
opinion on the guilt of the defendant when the opinion is 
based on the evidence presented; such a statement, there- 
fore, cannot be plain error under rule 52(b) 

II. In the absence of a request there was no need for the court 
to follow the procedure described in Michelson and its 
clear and proper instructions cured whatever defects there 
may be in the arguments 

III. The argument and instruction on the inference which could 
be drawn from the evidence of Truesdale’s departure was 


Conclusion 
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In a case where appellant had an argument with a co-worker 
on a construction site, the co-worker testified that after the 
argument he returned to his machine, a tractor-like “loader” 
of concrete rubble, picked up a grease gun and put it down 
again, and, thinking the argument with appellant had ended, 
lit a cigarette when he was suddenly knocked unconscious; & 
disinterested witness testified that he was watching the appel- 
lant and his co-worker and saw the co-worker put down the 
grease gun and light a cigarette at which point appellant picked 
up a tree limb and struck the co-worker on the head with the 
limb from behind the loader; another disinterested witness 
heard a loud “thump”, turned around and saw appellant with 
the limb in his hand and standing behind the loader while the 
co-worker appeared to be in danger of falling off the machine; 
while appellant testified that the co-worker had threatened him 
and he moved away, picked up a yard-long stick, came back 
to the machine and used the stick to strike the co-worker over 
the head while the co-worker was getting off the machine with 
the grease gun in his hand, in the opinion of the appellee, the 
following questions are presented: 

1. a. Was it error for the prosecutor to say that in 
his opinion the defendant was guilty when he had earlier 
said, “I submit to you ladies and gentlemen of the jury 
that based upon the evidence presented on behalf of the 
Government the defendant in this case without justifica- 
tion struck the complaining witness over the head with 
this heavy six foot length of tree limb. . .”? 

b. If this was error, is it recognizable under Rule 52 
(b) when the great weight of authority says that such 
statements are not erroneous? 
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2. After the prosecutor had asked appellant’s char- 
acter witness whether he had heard that appellant had 
been arrested for disorderly conduct, was the District 
Court required to excuse the jury sua sponte to learn 
the source of the prosecutor’s information? 

3. When there was evidence that after the blow had 
been struck appellant left the job-site and never re- 
turned to the firm for which he had been working for 
some five and a half years prior to the incident, was it 
error for the prosecutor to argue that this action showed 
consciousness of guilt or for the court to instruct the 
jury: “Now, there is some evidence in the case that the 
defendant left after this incident, and you may consider 
that only in so far as you may determine whether the 
reason for his leaving indicated a consciousness ‘of 
guilty”? 


Counterstatement of the Case 
Statute Involved. 

Summary of Argument 
Argument: 

I. The weight of authority is that a prosecutor may express his 
opinion on the guilt of the defendant when the opinion is 
based on the evidence presented; such a statement, there- 
fore, cannot be plain error under rule 52(b) 

II. In the absence of a request there was no need for the court 
to follow the procedure described in Michelson and its 
clear and proper instructions cured whatever defects there 
may be in the arguments 

III. The argument and instruction on the inference which could 
be drawn from the evidence of Truesdale’s departure was 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 15477 


LEONARD TRUESDALE, APPELLANT 


uv. 
Unirep SraTes oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In an indictment filed in District Court on June 15, 1959, 
appellant was charged with assault with a dangerous weapon 
upon Darrell Kramer (J.A.1). On November 5, 1959, appel- 
lant was tried by a jury. Leonard Truesdale, the appellant, 
and Darrell Kramer, were working together on the same con- 
struction job at Park Place and Quebec Street, N.W. on April 
23, 1959. They had known each other for about three years 
from other construction jobs on which they had occasionally 
worked together. Kramer operated a machine called a loader. 
This machine ripped up concrete and lifted it onto trucks. 
Truesdale’s job was to stand in front of the loader and direct 
operations. The two worked for different employees. A dis- 
pute arose about the way in which Kramer was operating the 
loader (J.A. 4-6). 

(1) 


2 


Truesdale left the loader to talk to his supervisor about the 
matter. Kramer cut off the machine, got off it, and followed 
Truesdale for a few feet. The two engaged in a discussion 
and argument which was overheard by at least one other per- 
son, Peter Anderson (J.A. 6, 12). The accounts of Truesdale, 
Kramer and Anderson as to how intense the argument was 
vary. After a short while, the supervisor came and the two 
men returned to the loader. Kramer got on the loader (J.A. 
6, 12). Again there was some discussion and eventually 
Truesdale struck Kramer on the head. Kramer was knocked 
unconscious, and received double fractures of the skull, a 
brain concussion, and was hospitalized for seven days (J.A. 23). 

Parts of the argument and the striking of the blow were seen 
by at least three other persons. There are variations in the 
accounts given by these three persons and those given by 
Truesdale and Kramer. Kramer maintained that he had 
picked up a@ grease gun which had fallen to the floor of the 
loader; that he had replaced it in its rack while he was having 
@ mild discussion with Truesdale; that he looked away from 
Truesdale, took out a cigarette and was starting to light it, was 
struck on the head and lost consciousness (J.A. 6-7). 

The testimony of the other witnesses except the appellant 
Truesdale confirm or are at least consistent with Kramer’s 
testimony. Cecil J. Clark, District Highway Inspector, testi- 
fied that he saw the argument which took place when Kramer 
and Truesdale left the loader. He saw the foreman approach 
them and saw Kramer back up on the machine. Truesdale 
was at that time standing back of the loader. Kramer turned 
away to do some writing at that time (J.A. 12). He then 
heard a loud thump, turned around and saw Kramer fall over 
the machine. He ran to the side of the machine to hold up 
Kramer so he wouldn’t fall to the ground. When Clark turned 
around at the loud thump he saw Truesdale standing back of 
the loader with a tree limb in his hand (J.A. 12-13). 

George W. Troxler, a Superintendent of Helsing Brothers, 
Inc., the firm for which Truesdale worked, testified that he saw 
Kramer slumped over in the loader and “Truesdale with a limb 
in his hand back of him.” Truesdale was standing about 8 


3 


or 10 feet “approximately in back of the loader” (J.A. 15). 
Peter Anderson was a truck driver who observed the first dis- 
cussion between Kramer and Truesdale when Kramer got off 
the machine and talked to Truesdale about the way he had 
been instructed to operate the loader (J-A. 16-17). When 
the argument was over, he said that Truesdale “was standing 
there on the street, and that he was still talking. So Kramer 
got back on the machine and he picked up a grease gun” from 
the floor of the machine. He stated that Kramer held the 
grease gun in his hand for a little while and “he told Truesdale 
that he wouldn’t want him to go at him, that he would take 
something and hit him with it, and he had the grease gun in 
his hand at the same time, which he laid down on the side of 
the seat” (J.A. 17). The court asked Anderson “what hap- 
pened after he put the grease gun down,” the witness replied, 
“well, I, Kramer, put the grease gun down, and he sat down on 
the loader on the arm of it. It has an arm rest on it and he 
had taken a cigarette out of the pack, and they were still talk- 
ing and arguing there, about which he couldn’t exactly tell 
what was going on because he thought it was about all over, 
so at that time when they was talking Truesdale told Kramer 
don’t call him this name that he said and Truesdale reached 
down, picked up the stick and hit him with it.” This was 
about 2 minute or so after Kramer had laid down the grease 
gun (J.A. 17-18). 

Anderson said that he and two other truck drivers had 
watched the first discussion between Truesdale and Kramer. 
That they were standing in front of Anderson’s truck and that 
they were looking and talking about the argument between 
Kramer and Truesdale when Truesdale told Kramer not to 
call him a “so and so” (J.A. 18, Tr. 50, 52). 

According to the version given by Truesdale, he struck 
Kramer in self-defense. He said that during the first argument, 
Kramer had called him a “damn black son-of-a-bitch”. Trues- 
dale said, “Don’t call me that.” Kramer got up on the ma- 
chine and went to get the grease gun. He turned around to 
“put the grease gun and draw it on me and he told me ‘T will 
kill you, knock your brains out’ and then a stick was laying 
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there, not that one, and I hit him with the stick.” He stated 
further that he was afraid Kramer was going to hit him with 
the grease gun and all he could see was a grease gun in Kramer’s 
hand. It appears from Truesdale’s statements on cross-exami- 
nation that he was standing about two or three feet from the 
loader when Kramer picked up the grease gun; that he then 
went to get the tree limb which was about 10 feet away and 
then came over and hit Kramer (J.A. 20-23; Tr. 68). 

An article which was described to the jury as “this heavy six 
foot length of tree limb” was received into evidence (J.A. 24, 
27). It had been positively identified as the implement with 
which Truesdale had struck Kramer (Tr. 54-60). Truesdale 
denied that he had used this. He said he had hit Kramer with 
a stick about three feet long (J.A. 22). 

Besides his own testimony, Truesdale produced a character 
witness who stated that he had known Truesdale for about ten 
years, that he had discussed Truesdale’s reputation for peace 
and order and veracity with other people in the community, 
and that Truesdale’s reputation for these qualities was good. 
On cross-examination he was asked “during those conversations 
sir, had you heard that on July 11, 1950 the defendant was 
arrested for disorderly . . . and also had you heard that on 
September 23—correction, on August 21, 1954 he had again 
been arrested for disorderly.” The answers to both questions 
were in the negative. Appellant’s counsel asked the witness, 
“and if you had heard that, would it make any difference in 
your testimony”. The witness answered “no” (J.A. 22-23). 

George Troxler, Truesdale’s supervisor, also testified that 
after the incident “Truesdale walked away from the job then, 
and Kramer was put in the ambulance and sent to the hos- 
pital.” Truesdale did not continue to work that day nor did he 
continue to work for Helsing Brothers, for whom he had 
worked for the five and a half years preceding the incident 
(J.A. 15, 19). 
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During the prosecutor’s rebuttal argument, the following 
ensued: 

However, there is one basic fact in this case that 
can’t be misstated, and that is that the complaining 
witness, Kramer, sat in his loader lighting a cigarette, 

- defenseless, when this defendant, Leonard Truesdale, 
hit him over the head with this six foot length of tree 
limb, and then ladies and gentlemen of the jury he ran. 
Whether he walked away—— 

Mr. Wriurams. Your Honor, there was no testimony 
about any running. 

The Court. He left, I think. He didn’t run. 

Mr. Wrison. I was about to clear that up. By run- 
ning, I mean there was flight. He left the scene. He 
left this organization that he had been employed by 
for so many years, as counsel told you. If, this man 
was innocent, ladies and gentlemen of the jury, would 
he leave the job, initially run off the job on the day in 
question? 

Mr. Wirams. Judge, I object. There is no testi- 
money that he ran off this job. 

The Court. I don’t recall any. 

Mr. Wris0n. He left the job, Your Honor, was the 
testimony of Mr. Troxler, and never returned. 

The Court. I don’t remember. It is up to the jury 
if he left. 

Mr. Wrzs0n. It is up to you ladies and gentlemen of 
the jury to use your recollection on that point. How- 
ever, if I recall the testimony of Mr. Troxler correctly, 
he left the job that day and he hasn’t worked for them 
since, and I am sure you ladies and gentlemen will re- 
call that. 
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The court in its instructions said the following sentence in 
reference to Troxler’s testimony that Truesdale had left the 
job. “Now, there is some evidence in the case that the de- 
fendant left after this incident, and you may consider that 
only in so far as you may determine whether the reason for 
his leaving indicated a consciousness of guilt” (J.A. 22-23). 

The jury found Truesdale guilty as charged. On December 
4, 1959, he was sentenced to two to six years. His petition 
to proceed in forma pauperis was granted by the District Court 
on February 14, 1960. 


STATUTE INVOLVED 


Title 22, District of Columbia Code, Section 502 provides: 
Assault with intent to commit mayhem or with dan- 
gerous weapon.—Every person convicted of an assault 
with intent to commit mayhem, or of an assault with a 
dangerous weapon, shall be sentenced to imprisonment 

for not more than ten years. 


SUMMARY OF ARGUMENT 


I. The weight of authority is that a prosecutor may express 
his opinion of the guilt of a defendant so long as he does not 
infer he formed his opinion from facts outside the evidence. 
That the prosecutor’s statements were proper in this case is 
clear from the entire argument, especially from the explicit 
statement at the end of the summation that the prosecutor 
submitted to the jury on the basis of the evidence presented 
that appellant had struck the complaining witness without 
justification. 

There was no objection to the statements nor any rebuke 
from the court. It must, therefore, be assumed that the judge 
and defense counsel did not believe the prosecutor was claim- 
ing knowledge of facts outside the evidence. Actions which 
are not considered reversible error by the weight of authority 
cannot be considered plain error under Rule 52 (b). 

II. When the prosecutor asked appellant’s character wit- 
ness if he had heard that appellant had been arrested for dis- 
orderly conduct, the court was not required under Michelson 
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v. United States, 335 U.S. 469 (1948), to excuse the jury sua 
sponte in order to inquire as to the source of the prosecutor’s 
information. Michelson held that such questions could be 
asked of character witnesses even though the Court recognized 
that juries would probably infer the truth of the information 
on which the questions are based. Michelson approved the 
procedure adopted by the trial court as a scrupulous manner 
of insuring that the prosecutor did not “waft unwarranted in- 
nuendoes into the jury box.” Defense counsel may move for 
this procedure. If he has no reason to doubt the reliability of 
the information he may prefer not to have an issue made of the 
matter by excusing the jury and then having the question re- 
peated. The court’s instructions on the purpose and use of 
character evidence were clear and proper. 

III. There was uncontradicted testimony that after the blow 
was struck appellant left the job-site and did not return to 
the firm for which he had been working for five and a half years 
prior to the incident. It was proper for the prosecutor to 
argue that this action showed a consciousness of guilt. This 
was a reasonable inference which the jury could draw if it 
believed the circumstances warranted such an inference. The 


trial court merely stated that if the jury believed that the 
circumstances warranted making such an inference it could 
in reaching its verdict, consider the fact that appellant walked 
off the job. 


ARGUMENT 


I. The weight of authority is that a prosecutor may express 
his opinion on the guilt of the defendant when the opinion is 
based on the evidence presented; such a statement, there- 
fore, cannot be plain error under Rule 52(b). 


A statement to which there is no objection at trial and 
which is not considered error by many or even most courts is 
not plain error under Rule 52(b). 

“(T]he rule on which the weight of authority is in 
agreement is that it is improper for the prosecuting 
attorney so to express his personal opinion or belief in 
guilt of accused as to permit of an inference by the jury 
that such opinion or belief is based on reasons or infor- 
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mation outside the evidence, but that it is not improper 
for him to argue or to express his opinion that accused is 
guilty, where he states, or it is apparent, that such opin- 
ion is based solely on the evidence.” 23 CJS. Crim. 
Laws § 1104 p. 578. 


It is apparent in this case that the statements to which appel- 
lant now objects were based solely on the evidence presented. 

In Henderson v. United States, 218 F. 2d 14 (6th Cir. 1955), 
the court said: 


“Tt is of course permissible for the district attorney 
to ask the jury for a conviction. Nichamin v. United 
States, 6 Cir., 263 F. 880, 882. In doing so the district 
attorney has the right to summarize the evidence and 
urge upon the jury all reasonable inferences and de- 
ductions from the evidence. It is not misconduct on 
his part to express his individual belief in the guilt of 
the accused if such belief is based solely on the evidence 
introduced and the jury is not led to believe that there 
is other evidence, known to the prosecutor but not intro- 
duced, justifying that belief. [Citations of federal and 
state cases omitted.] 


* * * * * 


«» * * But it must be remembered that in the closing 
argument to @ jury, the government attorney is an ad- 
voeate, as is counsel for defense, and proper oratorical 
emphasis is denied to neither.” 218 F. 2d at 19. 


It must be assumed that the common sense of the jury enables 
them to understand this. See, e.g., Estate v. Young, 114 La. 
686, 38, So. 517 (1905). 

The Fifth and Seventh Circuits have also held that it is not 
error for a prosecutor to express his personal opinion regarding 
the guilt of the defendant as long as the jury is not led to be- 
lieve that he is basing this opinion on facts not admitted into 
evidence. In Thompson v. United States, 272 F. 2d 919 (5th 
Cir. 1959), the prosecutor said: “I have put a lot of time in this 
case. I have worked hard on it, but even so I sincerely ask you 
to go out and render what you consider a proper verdict. I'll 
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be frank wich you, I think the verdict is guilty on all three 
counts.” Thompson argued, as does appellant in the instant 
case that the prosecutor thus “in effect gave unsworn and inad- 
missible opinion testimony without defendants’ having the 
privilege of cross-examining him.” The court said, “In the 
light of these [cited] authorities and many others ... we 
think it hypercritical to claim that the language of the prosecu- 
tor in this case was error at all, much less prejudicial and, 
therefore, reversible, error.” 
In Holt v. United States, 108 F. 2d 365 (7th Cir. 1940), it 
was said: 
“He [the District Attorney] has the right to denounce 
a defendant as guilty of crime charged, if the evidence 
fairly tends to prove his guilt, and to draw inferences un- 
favorable to the defendant, if based on the evidence and 
such circumstances as reflect unfavorably on the defend- 
ant.” 108 F. 2d at 370. 


From the context of the prosecutor’s remarks it is clear that 
he was basing his opinion on the evidence presented. After 
he had summarized the evidence he concluded his argument 
with the following statement: “I submit to you ladies and gen- 
tlemen of the jury that based upon the evidence presented on 
behalf of the Government the defendant in this case without 
justification struck the complaining witness over the head with 
this heavy six foot length of tree limb and, therefore, caused 
the concussion and a double fracture of the skull. I submit to 
you ladies and gentlemen of the jury that the defendant is 
guilty beyond all reasonable doubt” (J.A. 26, Tr. 82). [Em- 
phasis supplied.] It is in this context that his two later expres- 
sions of opinion must be understood. People v. Acuff, 94 Cal. 
App. 2d 551, 211 P. 2d 17 (1949). The trial judge and defense 
counsel were in the best position to judge whether, in the cir- 
cumstances of the trial, the prosecutor was inferring that his 
opinion was based on knowledge of facts not in evidence. In 
the absence of objection or rebuke it must be assumed that 
those present at the argument did not consider that the prose- 
cutor was making such an inference. In any event, it cannot 
be said that a statement which is not considered error by the 


10 


weight of authority is plain error recognizable under Rule 
52(b). 


IL. In the absence of a request there was no need for the court 
to follow the procedure described in Michelson and its clear 
and proper instructions cured whatever defects there may 
be in the arguments. 


Appellant argues that he did not receive a fair trial because 
the court did not sua sponte follow the procedure outlined in 
Michelson v. United States, 335 U.S. 469 (1948), when the 
prosecutor asked appellant’s character witness if the witness 
had heard that appellant had been arrested for disorderly con- 
duct. In Michelson, the Supreme Court approved a procedure, 
it did not prescribe one. The Court said that from the permis- 
sible questions asked of character witnesses concerning “reports 
of arrest, the jury is pretty sure to infer that defendant had in 
fact been arrested and to draw its own conclusions as to charac- 
ter from that fact.” 335 U.S. at 481, fn. 18. The Supreme 
Court and the Second Circuit in Michelson took note of criti- 
cism of the rule which allows such questions to be asked: 


“Wigmore, Evidence (3d ed. 1940) § 988, after noting 
that ‘such inquiries are almost universally admitted,’ 
not as ‘impeachment by extrinsic testimony of particu- 
lar acts of misconduct,’ but as means of testing the char- 
acter ‘witness’ grounds of knowledge,’ continues with 
these comments: ‘But the serious objection to them is 
that practically the above distinction—between rumors 
of such conduct, as affecting reputation, and the fact of 
it as violating the rule against particular facts—cannot 
be maintained in the mind of the jury. The rumor of 
the misconduct, when admitted, goes far, in spite of all 
theory and of the judge’s charge, toward fixing the mis- 
conduct as a fact upon the other person * * *” 335 US. 
at 473-474, fn. 4. 


The procedure approved in Michelson was to insure that “the 
legally irrelevant conclusion which the jury probably will draw 
from the relevant questions will not be based on unsupported 
or untrue innuendo.” 335 US. at 481, fn. 18. 


ll 


The procedure followed in the Michelson trial and urged by 
appellant? could have had no different effect upon the jury 
than in this case. In Michelson it appears from the opinions 
of both the Supreme Court and the Second Circuit Court of 
Appeals that the prosecutor asked in the presence of the jury, 
“Did you ever hear that on October 11, 1920, the defendant, 
Solomon Michelson, was arrested for receiving stolen goods?” 
With this question pending the jury was excused while the 
judge ascertained that the prosecutor was not making a base- 
less innuendo but had good reason to believe that the arrest 
actually had taken place. When the prosecutor showed that 
he did have good reason, the jury was brought back into court. 
The trial judge then said: 

“Fowever, I instruct the jury that what is happening 
now is this: the defendant has called character witnesses, 
and the basis for the evidence given by those character 
witnesses is the reputation of the defendant in the com- 
munity, and since the defendant tenders the issue of his 
reputation the prosecution may ask the witness if she 
has heard of various incidents in his career. I say that 
you are not to assume that the incidents asked about 
actually took place. All that is happening is that this 
witness’ standard of opinion of the reputation of the 
defendant is being tested. Is that clear?” 335 US. at 
472-73, in.3. [Emphasis supplied.] 
Thus the court itself was at least implying to the jury that the 
incidents of his career were true. Furthermore, in the charge 
to the jury the court went further in driving home to the 
jurors’ minds that the arrest had actually taken place: “There 
isn’t any proof in the case that could be produced before you 
legally within the rules of evidence that this defendant was 
arrested in 1920 for receiving stolen goods, and that fact you 
are not to hold against him; nor are you to assume what the 
consequences of that arrest were.” 335 US. at 473, fn. 3. 

The Supreme Court noted that the trial court “satisfied 
himself that counsel was not merely taking a random shot at 
a reputation imprudently exposed or asking a groundless ques- 
tion to waft an unwarranted innuendo into the jury box.” It 
is true that in the instant case the trial judge did not excuse the 


4appellant’s brief pp. 22-23. 
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jury after the prosecutor had asked his question concerning 
appellant’s arrest on a charge of disorderly conduct. Appel- 
lant, if he had chosen to do so, could have made a motion to 
have the jury excused while the prosecutor produced a copy 
of appellant’s arrest record. He did not do so. As the Su- 
preme Court noted, the trial judge in Michelson was “scrup- 
ulous” to protect the practice of asking questions concerning 
prior arrests from misuse. 

The procedure followed by the trial court in Michelson was 
commended but there is no suggestion that it is mandatory 
or that the trial court must sua sponte follow it in every case. 
Indeed, defense counsel who is aware of the reputation for 
prior arrests might object to such a procedure. He might 
well think that the asking of the question, followed by a short 
recess and a repetition of the question, would lead the jury 
to conclude that the prosecutor had proved to the judge the 
fact behind the question. This would be especially objection- 
able where the question is based on a false rumor of arrest or 
conviction. 

The procedure followed in Michelson was incidental to the 
issues before the Court. Those issues were whether such ques- 
tions should be allowed at all and, if so, whether they should 
be limited to arrests for crimes relevant to that for which the 
defendant is being tried. The Court concluded that, despite 
the fact that juries would probably infer that the arrests had 
actually taken place, questions could be asked about such 
events as would naturally cause comment among acquaint- 
ances. The mention of “records” was the result of appellant’s 
implication in his argument to the jury that the prosecutor 
had no basis for his question (J.A. 25). Finally, appellant 
used the record of two disorderly arrests to good effect by 
giving examples of what might have been the basis for such 
arrests (J.A. 25-26). 

The prosecutor’s reference in his argument to appellant’s 
arrests for disorderly conduct do not constitute reversible error. 
Both he and the court emphasized to the jury that it was their 
recollection of what the testimony had been which should con- 
trol their deliberations (J.A. 27, 28, 31) and the court gave 
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proper instructions on the use they were to make of the evi- 
dence regarding character. These admonitions and instruc- 
tions cured whatever defect there may have been in this portion 
of the argument. 

The court’s instruction on character evidence was clear and 
proper. It began the instruction with these words: 


“The defendant may call a witness to the stand to 
‘show that his character was such that it would make it 
unlikely that he would be guilty of the crime charged. 
The testimony of good character, ladies and gentlemen 
of the jury, is not proof of innocence, although it may be 
sufficient to create a reasonable doubt in your mind as 
to the guilt of the defendant. 

“You are, therefore, instructed that the established 
reputation for good character could alone create a rea- 
sonable doubt, although without it other evidence would 
be convincing as to his guilt.” (J.A. 33-34). 

The court then went on to explain that the questions concern- 
ing whether a witness had heard about arrests were to test 
whether the witness is capable of giving any reliable conclu- 
sions as to his reputation. The court concluded its whole in- 
struction on character evidence by saying, “So you may con- 
sider this question of the reputation in determining whether 
or not you believe the defendant is guilty beyond a reasonable 
doubt or whether he is innocent” (J.A. 36). It is clear that in 
context the court was ending its instruction where it had begun, 
namely, that evidence of good character can create a reasonable 
doubt as to guilt. 


Ill. The argument and instruction on the inference which 
could be drawn from the evidence of Truesdale’s departure 
were proper. 


Appellant says that “argument by counsel for the United 
States about flight of the accused was improper because the evi- 
dence was misstated. * * * In argument to the jury, counsel 
for the United States said that the defendant ‘ran.’ * * * The 
Court did not sustain defendant’s objection and took no correc- 
tive action” (Appellant’s brief, p. 16). A reading of the tran- 
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script refutes both of these statements. The prosecutor said: 
“Leonard Truesdale hit him over the head with this six foot 
length of tree limb, and then, ladies and gentlemen of the jury, 
he ran. Whether he walked away—”. Appellant’s counsel in- 
terrupted to say “Your Honor, there was no testimony about 
any running.” The court said, “He, left, I think. He didn’t 
run.” The prosecutor replied, “I was about to clear that up. 
By running, I mean there was flight. He left the scene” (J.A. 
27-28). (The remainder of this colloquy appears at page 5, 
supra.) Itis clear that there is no foundation for the allegation 
that evidence was misstated or that the court did nothing to 
correct any ambiguities in the argument 

The evidence of the appellant’s departure from the scene 
was sufficient to allow the jury to infer, and the prosecutor 
to argue, that departure in the circumstances showed con- 
sciousness of guilt. Troxler testified that he asked Truesdale 
to discard the limb and Truesdale did so. When asked what 
else happened there that morning, Troxler replied, “That was 
all. Truesdale walked away from the job then, and Kramer 
was put in the ambulance and sent to the hospital” (J.A. 15). 
The incident took place at about 8:00 or 8:30 A.M. (J.A. 11, 
14). Truesdale did not return to the job that day nor did he 
continue to work for the company for which he had worked 
some five and a half years. There was no mention of his pres- 
ence on the scene when the police arrived to investigate the 
occurrence (Tr. 55-59). This evidence was sufficient to allow 
the jury reasonably to infer that the cause of Truesdale’s de- 
parture was consciousness of his guilt. For this reason it was 
proper for the prosecutor to argue the reasonableness of this 
inference. For the same reason it was proper for the court to 
tell the jury that if they thought the evidence of departure 
warranted the inference of consciousness of guilt they could 
make such an inference. He said no more. 

Appellant maintains that in considering this and the other 
alleged errors there should be taken into consideration that 
this was a “close” case. This “closeness” is based upon the 
fact that the jury’s verdict rested upon the credibility of the 
witnesses and the allegation that disinterested witnesses con- 
tradicted the complaining witness on “material” points. 
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The fact that credibility of witnesses is the point upon which 
a jury must base its verdict does not mean that a case is close. 
The testimony of disinterested witnesses and the demeanor of 
the defendant may make the verdict a foregone conclusion. 
In this case no disinterested witness contradicted the com- 
plainant on the one material matter, i.e., that he had put down 
the grease gun and was lighting a cigarette, when appellant 
struck him with a tree limb. Rather, one disinterested wit- 
ness, who was watching the course of the argument and was 
discussing the argument with others corroborated the com- 
plainant’s version of this. Other witnesses corroborated the 
fact that appellant was standing in back of the loader with 
the tree limb in his hand immediately after a loud thump was 
heard. Even the appellant’s testimony indicates that he 
moved away from the loader and picked up the tree limb and 
then came back to the loader and hit the complaining witness. 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 
Ottver GascH, 
United States Attorney. 
Cart W. BELCHER, 
Danie J. McTacve, 
Assistant United States Attorneys. 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


[Filed June 15, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
| 
Grand Jury Impanelled April 30, 1959, Sworn in on May 5, 1959 


The United States of America “ Criminal No. 562-'59 
Vv. 3 Grand Jury No. 760-59 
Leonard Truesdale : Vio. 22 D.C.C. 502 


The Grand Jury charges: 

On or about April 23, 1959, within the District of Columbia, 

Leonard Truesdale made an assault on Darrell A. Kramer with a 
dangerous weapon, thatis, a piece of wood. 

/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
| 
/s/ Gifford P. Owen | 
Foreman. 


[Filed June 9, 1959] 


PLEA OF DEFENDANT 
On this 19th day of June, 1959, the defendant Leonard Truesdale, 
appearing in proper person and by his attorney Wesley S. Williams, , 
being arraigned in open Court upon the indictment, the substance of 


the charge being stated to him, pleads not guilty thereto. 
By direction of 
EDWARD A. TAMM 


Presiding Judge 
Criminal Court #3 


* * 


[Filed October 16, 1959] 
WITHDRAWAL OF PLEA 
On this 16th day of October, 1959, the defendant Leonard 
Truesdale, appearing in proper person and by his attorney Wesley S. 
Williams, in open Court withdraws his plea of guilty to the indictment 
heretofore entered and pleads not guilty. 
By direction of 
EDWARD M. CURRAN 


Presiding Judge 
Criminal Court #5 


* * 


[Filed November 5, 1959] 
On this 5th day of November, 1959, came the attorney of the 
United States; the defendant in proper person and by his attorney 
Wesley Williams, Esquire; whereupon the jurors of the regular Petit 
Jury panel, being called, are sworn upon their voir dire; and thereupon 
comes a jury of good and lawful persons of the District of Columbia, 


to-wit: 


Elijah Harris . Maxwell C. Elliott 
Mrs. Gertrude R. Gibson . Melville O. Holden 
Mrs. Ruby B. Cavanaugh 9. JamesI. Gray 

John C. Bigbee, Jr. 10. Warren T. Leonard 
Hamp Brown, Jr. 11. Sidney M. Collegeman 
Edwin L. Fisher 12. Edgar C. Dunn 


who are sworn to well and truly try the issue joined herein; w jereupon 
the Court directs the calling of two alternate jurors, and George oT 
Furukawa and Barbara V. Kaiker, being called, are sworn to well and 
truly try the issue joined herein; thereupon the case is respited until 
the meeting of the Court on Monday next, November 9, 1959. 
The defendant is permitted to remain on bond. 
By direction of 
EDWARD M. CURRAN 
Presiding Judge 


Criminal Court #5 
* * 


[Filed April 1, 1960] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 
| 


v. : CRIMINAL NO. 562-59 
LEONARD TRUESDALE, 


Defendant. : 


Washington, D. C., 
Thursday, November 5, 1959. 
The above-entitled cause came on for trial before the HONORABLE 
EDWARD M. CURRAN, United States District Court Judge, and a jury, 
at 1:52 p. m. 


APPEARANCES: 


FRANK J. WILSON, Esa., 
Assistant U. S. Attorney, 
for the Government. 


WESLEY S. WILLIAMS, Esq., 
for the defendant. 
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DARRELL A. KRAMER 
was called as a witness for the Government and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. WILSON: 
* * * * * 
Q. And were you also, sir, a heavy equipment operator back on 
April 23 of this year? A. Yes, sir. 
Q. And for whom were you working at that time, Mr. Kramer? 
A. I was working for Arnold, Parreco and Haass, Inc. 


* * * * * 


Q. And do you know one Leonard Truesdale, sir? A. Yes, sir. 
* * * * * 
MR. WILSON: Let the record reflect that the witness is identifying 
the defendant. 
THE COURT: Very well. 
BY MR. WILSON: 
Q. What was your job on that day, sir? A. To rip up the concrete 
which had been broken slightly by a machine and to load it on the trucks. 
* * * * * 
Q. You were operating a loader, is that correct, sir? A. That 
is correct. 
Q. And for the benefit of the ladies and gentlemen of the jury. 
that don't know what a loader is, just what is a loader, sir? A. A loader 
is a piece of equipment that picks up most any object, dirt, concrete, or 


whatever you might have and loads it on trucks. 
* * * * * 


Q. Now, what was Leonard Truesdale's connection with your 
operation that morning, sir? A. Well, Leonard Truesdale, his job 
was to see that I didn't hit manholes or carry the grade too low to run 
into utility lines. 


Q. And where was he stationed in relation to your machine ? 
A. Usually somewhere around the front. 
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Q. Isee. And he would keep his eye on the machine, is that the 

system, to make sure that you are doing things just right? A. If 
we were ina tight place, yes. 

Q. Isee. Now, as pertains to that concrete that you were supposed 
to load, did you have any special instructions relative to it? A. The day 
before we were loading the concrete too heavy. The pieces were too 
large, and it had broke three tailgates out of my company's trucks. That 
evening when I went to the yard my boss, Mr. Arnold Parreco, asked me 
if I could see that we could break the concrete finer. He said that it had 
broken three tailgates and he didn’t care to have that happen|again. So 
I told Mr. Lyle Bressler that the next morning. 

Q. Who is Mr. Lyle Bressler? A. He is the job foreman for 
Helsing Brothers, Inc. 

* ” * * * 

Q. And during the course of your work on this morning, April 23, 
did you attempt to do as you were instructed, thatis, break jup the rock 
finer? A. Yes. 

Q. And how would you go about that, sir? A. By picking the 
large pieces up as high asI could and then dropping them on top of other 
concrete to break it finer. 

@. And then after that you would pick them up? A. Pick it up and 
put it on the truck. 

Q. To load? A. Yes, sir. 

Q. Where was the defendant Truesdale when you were going through 
this operation? A. He was somewhere in front of the machine. 

Q. Now, was anything ever said to you about this operation by the 
defendant Truesdale? A. Yes. I couldn't hear, because the machine 
would be running. 

Q. Was he obviously -- A. But you could see by the expression 
of his hands and lips moving he knew that something was going on. 


Q. Well, did there come a time, sir, when you got down off your 
| 


machine to talk to him? A. Yes. 
Q. And did you in fact talk to him? A. Yes. 
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Q. And what was the substance of that conversation? A. I got 
off the machine and walked over to him. He was walking away from my 
machine at the time,’ had walked past it, andI called to him to tell him 
what had happened the day before and that the concrete had to be broke 
finer. And the only answer I got was, "You are no good. I am going to 


get rid of you and that machine, too. You are no good." That was the 


answer I got. 

Q. Did you make any reply tohim? A. Well, I probably said what 
the so and so is wrong with you? Are you going crazy or something ? 

Q. Did an argument then ensue between you and he? A. Well, 
minor, yes. 

Q. A minor argument? A. That is right. 

Q. There was some exchange of words, was there not? A. Yes. 

Q. And the two of you were within close proximity to your machine 
at that time, Iassume? A. Not too far away, no. 

Q. Did anybody else come upon the scene at that time? A. Yes. 
Leonard Bressler. I mean, Lyle Bressler. 

Q. Lyle Bressler. And as you testified, he is the job foreman? 

A. Yes. 

Q. Now, what, if anything, did he have to say then? A. He told 
me, he said, "Kramer, trucks are waiting." He said, "Get back on 
the machine and load them," which I did. 

Q. What did the defendant Truesdale do at that point? A. He come 
walking past the machine again, and he was working, and everything was 
fine. 

Q. Was your machine going? A. I started it. And there was a 
grease gun that had got down behind the gearshift. SoI couldn't get it in 
reverse. Sol cut the machine off, picked up the grease gun and put it back 
on the rack on the side of my seat. 

Q. What did you do then, sir? A. I told Leonard, I says, "I don't 
want you around the machine." I says, "Others haven't gotten along with 
you, "I says. "If that is the way you are going to act, go on and get away." 
I said, "Go ahead, go down around some other machine, get away from 


here." 
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Q. Was your machine running at that time or turned off? A. No, I 


had cut it off. 

Q. And then, sir, what did you do? A. I sat back in my seat. I 
looked across the way, across my right shoulder, andI saw some more 
new trucks come in; andI picked my pocket to get a cigarette and went to 
light it; and that is the last I knew. | 

Q. What, sir, is the next thing you remember? A. Ijcame to in 
the hospital. | 

Q. How long were you in the hospital? A. Seven days. 

Q. How long were you out of work? A. About thirty-three days. 

Q. What were you treated for in the hospital? A. I hada fractured 
skull and concussion. 

Q. Did you ever make any threatening gestures toward the defendant ? 


A. None. 
* * * * * 


CROSS EXAMINATION 
BY MR. WILLIAMS: 
Q. Mr. Kramer, in response to counsel's question a |little while 
ago you said there were some exchange of words. Would you mind telling 
us exactly what you said and what Truesdale said? A. I cannot remember 
exactly. That has been too long ago. I know we were using hard words. 
Q. Now, do you remember when Truesdale first spoke to you and 
you were up on the loader and he told you that the pieces were being 
broke too small? Do you remember that? A. I knew what/it was about. 
Q. All right. Then, do you remember you said to him that is the 
way you were told to break them? A. That is true. | 
Q. And he said, "Well, I will check with the boss."" |A. That was 
when I was on the ground. That is after I caught him. | 
Q. After you did what? A. Not caught him. What I) meant, after 
I got off and seen him walk up to him. 
Q. Then he went down to the boss to verify the condition under which 
the concrete was supposed to be broken for loading, isn't that correct? 
A. Thatis correct. 
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Q. And you prevented that, didn't you? A. No, sir. 

Q. I see. And then he came back on the scene, is that correct, 
sir, that is, back to the loader? A. I am back on my machine, yes. 

Q. Now, you stated that you got down off the machine because 
you couldn't hear him, is that correct? A. That is mostly the reason. 

Q. What was the other reasons? A. He was walking away from 
the machine. He was walking somewhere. I did not know where he was 


going, and I wanted to explain to him, to tell him that I had permission 


from his boss to break the concrete finer. 
* * * * *x 

Q. I see. Now, you work for one company and Truesdale works 
for another, is that correct, sir? A. That is correct. 

Q. He has no supervision over you of hiring and firing, has he? 
A. Well, that morning he certainly made pretense that he had. 

Q. No. I am asking you as a matter of fact, did he have any 
supervision over you as to hiring and firing? A. Well, at that time 

Mr. Lyle Bressler was going to quit, andI think he only had 
another week to stay. AndI think Mr. Truesdale was to succeed him. 

Q. I see. So, therefore, you prevented that, didn't you? A. No, 
I didn't prevent it. I wanted to explain to him. 

Q. I see. So when he said he was going to get rid of you, how did 
you take that? A. Well, after working with a company as long as I 
have and knowing Leonard as long asI have, naturally, it wouldn't 
make anyone feel really fine. 

Q. Now, the'company you worked for directly, what was the name 
of it? A. Arnold, Parreco & Haass. 

Q. They operate this equipment stuff, is that correct? A. That 
is right. 

Q. And he worked for Helsing, is that correct? A. That is right. 

Q. And Helsing had the general job operation, is that correct? 


A. Thatis right. 
x 


9 


Q. Now, you said you had some hard exchange of words, that you 
got off the machine, and walked overto him, and you said to Mr. Assistant 
Prosecutor, ‘What the so and so is wrong with you, are you going crazy?" 
Who said that? A. Idid. That was after he said, "I am going to get rid 
of you, I don't want you around, I am going to get rid of you and the 


machine, too." 
Q. Tell the ladies and gentlemen of the jury what you said then? 
A. That is whatI said to him. 
@. What the so and so is wrong with you? A. Well, hell, that is 


what I said. 

Q. You didn't say anything else now, did you? A. Np, sir. 

Q. You didn't attempt to identify him by any other words other than 
call him a man or gentleman or scholar or something like that or laborer? 
A. No, sir. 

Q. Inother words, you didn't call him one of those bad names, did 
you? A, I told him to get away from the machine. 

Q. Now, did you call him one of those bad names? A. What name 
are you referring to? 

Q. Well, he will tell you. Do you remember what other name you 
called him? A. I remember most things Isaid, yes. 

Q. What was it that you called him, then? A. I told him -- that 
was afterI got back on the machine. This is after I finished talking 
with him at the time. I got back on the machine. I started)to work. 

And I told him then, I said, "Go on, get away from the machine. I don't 
want you around here." I said, "Go ahead, go some place else, no one 
else can get along with you, "I said. 

Q. Now, come back and tell me the bad name you called him. That 
is whatI ask you. A. I have used, yes, I probably used profane language. 

Q. Oh, not ordinary profane language. Exactly what you said to 
him? A, That is what! said. 

Q. Did you call him one of those very bad names? A. No. 

Q. You didn't? A. No. 

Q. All right. Now, let me get back here. Now, when you had the 


grease gun in your hand, that was the second time you got down off the 
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machine, was it not, sir? A. I got off the machine but one time. 
* * * * * 

Q. When you started the machine, Leonard started walking back, 
is that right? A. He started walking back in front of the machine to go 
back to work, I imagine. 

Q. All right. Now, did you tell him this, 'T will take my gun and 
knock your brains out"? A. No, sir. 

Q. You never said that to him? A. No, sir. 

Q. And you had the grease gun in your hand? A. I started the 
machine up, andI couldn't shift it in reverse because the grease gun was 
locked behind the gearshift lever. I turned the machine off, picked the 
grease gun up, and put it back on the rack. And that is whenI told him 
to get away from the machine, that I didn't want him around it. I said, 
"Go ahead, go on down around and pick another operator and bother him." 
I said, "I don't want you up around me." 

* * * * * 

Q. And it wasn't until this incident happened that you found that 
the machine didn't go back or something like that, is that right? A. No. 

Q. Itdidn't reverse? A. I couldn't get it in reverse. 

Q. Did you take all these necessary preliminary precautions or 
examinations prior to going on the job for the day? A. When you are 
hitting concrete to break it up, that is a terrible jolt on the man and also 
the machine. It is a very bad jolt. It shakes everything loose. 

* * * * * 
. Well, you ‘know what an SOB is, don't you? A. Yes. 
Ali right. Now, did you call him MF black SOB? A. No, sir. 
You never said that to him? A. I did not. 
Not only once but on several occasions? A. No, sir. 
Do you remember some of the names you called him? A. We 
used profane language. 
Q. My question is, Do you remember some of the bad names you 


called him? A. I told him, "You are no good." I said, "Get away from 


me." I said, "I don't want you around there. " T said, "You are no good.” 
* * * * * 
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REDIRECT EXAMINATION 


BY MR. WILSON: 
* * * * * 


Q. You were referring a minute ago to this terrible jolt the machine 
takes when you are breaking up rock, Is that, sir, what jarred this 


grease gun loose? A. Yes, sir. 
* * * 


CECIL J. CLARK 
was called as a witness for the Government and, being first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 


BY MR. WILSON: 
* * * * x | 


Q. What is your occupation, sir? A. District highway inspector, 


street inspector. 
Q. And were you a District highway inspector on April 23 of this 
year? A. Yes, sir. 
Q. And what are the nature of your duties, sir? A. /To see that 
the trucks were loaded properly and to keep track of the load that 
goes on on this one particular job. 
Q. What job were you working on on April 23, 1959?) A. On Park 
Place, between Grant Circle and Kansas Street. 
Q. Did there come a time when you were watching Darrell Kramer's 
machine operate? A. Yes, sir. 
Q. About what time of the day was that, sir? A. Somehwere in 
the neighborhood of eight-thirty. 
Q. Do you know Leonard Truesdale? A. Yes. I have worked with 
him. He has worked on the same job I have, two or three of them. 
Q. Over what period of time have you been acquainted with Leonard 
Truesdale? A. That was in, I would say, February and March last year. 
Q. You mean, of '58? A. Of '58. 


Q. And Leonard Truesdale, do you see him here, sir? A. Yes, sir. 
* * * * * 
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Q. Now, where was Mr. Truesdale in relation to Mr. Kramer's 
machine on that morning, sir? A. They were standing there arguing, 
standing back from the machine. 

Q. How far away from them were you? A. I was probably thirty 
to fifty feet. 

Q. How long did they stand there talking, approximately? A. Oh, 
I would say about five minutes. 

Q. About how far away from the machine were they? A. I would 
say eight, ten feet. 

Q. Could you hear what they were saying? A. No, sir. 

Q. Did there come a time when they left each other? A. Well, 
Lyle Bressler came up, andI guess he was talking to him to go back to 
work. 

Q. You don't know what he said, you just assume? A. No. I 
assume he told them to go back to work. 

Q. He was the job foreman, is that correct? A. Yes, sir. 

Q. What happened after he approached them? A. Well, I see 

Kramer getting back up on his machine. I turned around and did 
some writing. The trucks were comingin. I got the licenses of them. 


Q. Now, you say Kramer got back up on the machine? A. Yes, 


sir. 

Q. What did Truesdale do? A. WhenI saw him, he was standing 
back of the loader. 

Q. About how far away? A. I would say six or eight feet. 

Q. Andis that, sir, when you turned around to do some writing? 
A. Yes, sir. 

Q. What next, sir, did you observe or see? A, I heard a loud 
thump, turned around and looked, and I see Mr. Kramer fall over the 
machine. I run over around the other side to hold him up so he wouldn't 
fall on the ground. 

BY THE COURT: 

Q. Where was Truesdale? A. Truesdale was standing back of 
the machine. WhenI went around, he laid the stick that he had down, and 
he walked back around toward Kramer. 
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Q. Did you see him with the tree trunk in his hand? A, Yes, sir. 
When I turned around, when! went around to help Mr. Kramer, IT seen 
him have it. 
* * 
BY MR. WILSON: 
Q. How far away from the machine was he with this tree limb 
when you first saw him? A. I would say six or eight feet. 
Q. And which direction was he going when you first saw him? 
A. He walked back to the machine and started walking back away from it. 
* * * * * 
Q. Did you say anything to Leonard Truesdale? A. No, I don't 
think thatI ever did at the time. No. 
Q. What did he do at that point? A. Sir? 
Q. What did Leonard Truesdale do or where did he gol? A. Well, 
when I got up on the cat he was standing back there and laid the club 


down. 


Q. You didn't follow him with your eyes? A. No, sir. I went to 


help Mr. Kramer out of the cat. 
* * * * 


CROSS EXAMINATION 
BY MR. WILLIAMS: 
* * * * * 
Q. Did you see anything in Kramer's hand? A. No, I did not. 
Q. Now, there did come a time, you stated, that you saw Kramer 
get back up on the loader? A. He got up on the loader, yes. 
Q. Did you at any time see him with the grease gun in his hand? 
A. No, I did not. ‘ 
Q. And even before he got on the loader, you didn't see him with a 
grease gunin his hand? A. No, I did not. 
Q. Was the loader at any time cut off, if you remember? A. The 
motor was cut off whenI got Kramer off, yes. 
Q. You didn't cut the motor off when you got Kramerjoff? A. I 
don't know who cut the motor off. The motor wasn't running when I helped 
to get Kramer off. 
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Q. At any time when you first observed Kramer and Truesdale 
arguing out there, did you observe anyone cut the motor off on the loader ? 
A. I did not. 

Q. But at that time did you see Kramer with the grease gun in his 
hand? A. No, I did not. 

* * * * 
GEORGE W. TROXLER 
was called as a witness for the Government and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. WILSON: 
* * * * ok 

Q. And what is your occupation, sir? A. Superintendent. 

Q. What type of work would that be? A. On the paving. 

Q. For whom do you work, sir? A. Helsing Brothers, Inc., 
4207 - 39th Street, Northwest. 

Q. Did you work for Helsing Brothers, Inc., back in April of 
this year? A. I did. 

Q. Specifically, on April 23, did you work for them also? 

A. I did. 

Q. And what job were you supervising at that time? A. Well, 
this particular Park Place. 

Q. You had supervision, sir, of the Helsing Brothers equipment 
and personnel, is that correct? A. Well, we were the general contractors 
of the job. I had charge of the entire job, yes. 

Q. And was Mr. Leonard Truesdale one of your employees, sir? 
A. He was. 

Q. How long had he worked for you? A. Well, he was working 
for Helsing Brothers when I came there in February 14th of this year, 


but he had worked with me with another contractor previous to that. 


Q. All right. Now, did there come a time, sir, about eight or 


eight-thirty in the morning of April 23 of this year when you saw Mr. 
Darrell Kramer operating his loader? A. Yes. 
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Q. And Mr. Truesdale, I believe, was in the vicinity of his loader 
doing his work, is that correct? A, That is right. 

Q. Now, will you tell the ladies and gentlemen of the jury what, if 
anything, unusual you observed there that morning? A. Well, whatI 
observed, I was about fifty feet from Truesdale and the loader and Kramer. 

And I saw Kramer slumped over in the loader and Truesdale with a 
limb in his hand back of him. 

* * * * * 

Q. You didn't hear any conversation between the two, did you? 

A. I did not. 

Q. What did you do when you noticed this, sir? A. Well, I was 
about fifty feet from there, andI went over as quickly asI could to Trues- 
dale and asked him to discard the limb. 

Q. And did he do that? A. He did do that. 

Q. And did you have anything else to say to Truesdale or just what 
else happened there that morning? A. That was all. Truesdale walked 
away from the job then, and Kramer was put in the ambulance and sent to 
the hospital. 

Q. Did Truesdale continue at work that day? A. He did not. 

Q. Did he continue to work for your company? A. He has not. 

* * * * * 
PETER ANDERSON 
was called as a witness for the Government and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. WILSON: 
* * * * * 

Q. And what type of work do you do, Mr. Anderson? A, lama 

truckdriver. 


Q. And were you a truckdriver back on April 23rd of this year? 
A. Yes, I was. | 


Q. And for whom were you working on April 23rd? A. I was work- 
ing on Park Place. 
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Q. Who were you working for? A. Helsing Brothers. 

Q. And did there come a time at approximately eight or eight-thirty 
o'clock in the morning of April 23rd when you saw Darrell Kramer operating 
his loader? A. Yes, there did. 

Q. Did you see Leonard Truesdale in the vicinity of that loader ? 

A. Yes, I did. 
Q. Did you previously know Leonard Truesdale? A. Yes, I did. 


* * * * * 


Q. Did you previously know Mr. Kramer? A. Yes, I did. 
* * * * * 

Q. Now, when you first noticed Mr. Kramer and Mr. Truesdale, 
what were they doing? Was Mr. Kramer operating his loader? A. Well, 

Kramer was operating his loader. Mr. Truesdale wasn't there at 
the time. Mr. Truesdale came down the street, and Mr. Kramer called 
Truesdale to talk to him. Truesdale told Mr. Kramer if he wanted to 
talk to him to come over there and talk to him, because he had his work 
to do. 

Q. How far away were you at that time, sir? A. Well, I was about, 
I would say, five or six feet. 

Q. Did there come a time when Mr. Kramer got off his machine, . 
sir? A. Yes, there did. 


Q. Did there come a time when he went over to Mr. Truesdale? . 
A. Yes. 
Q. And where were you at that time? A. I was standing by my 


truck. 

Q. And how far away was that? A. Well, I was right close at that 
time when they was talking. 

Q. About how far? A. Oh, I would say about, well, I don't know. 
I was right on him. 

Q. This close? A. Yes, something like that (indicating). 

Q. Could you hear what they were saying? 

THE COURT: The Reporter can't get what this close is. 

BY MR. WILSON: 

Q. Did you indicate that it was about two or three feet? A. Some- 

thing like two or three feet. 


THE COURT: Go ahead. 
BY MR. WILSON: 
Q. What did they say? A. Well, Kramer was telling Truesdale 
that the concrete was too large for him to load, and he wanted him to get 
it broke up finer. Truesdale told him that he didn't have anything to do 
with that, that he would have to see the superintendent, Lyle Bressler 
about it. | 
Q. Did they have a little argument there? A. Well, there was 
talking about it then, and he said he didn't have anything to do with it. 
And Kramer said, "Well, I can't load it like that."" And Kramer said that 
he would park his machine and go home. And Truesdale told him that 
he could carry the machine with him, what all he cared, because he 
didn't have anything to do with it, that he would have to see Lyle Bressler. 
Q. Did there come a time when Mr. Kramer got back on his 
machine? A. Well, Lyle Bressler came down the street. He told 
Kramer, "You all break up the rock, " and "Kramer get back on your 
your machine and go to work." So Kramer did. 
Q. I see. What did Mr. Truesdale do then? A. Mr. Truesdale 


was standing there on the street. And they was still talking, So Kramer 
got back on the machine, and he picked up a grease gun. | 
Q. Did you notice where he picked that from? A. Off the floor 
of the machine. 
Q. Did you notice where he put it? A. Well, he hadit, held it 
in his hand for a little while. And he told Truesdale that he) didn't want 
him to go at him, that he would take something and hit him with it, and 


he had the grease gun in his hand at the same time, which he laid it 


down on the side of the seat. 
* a * * * 


THE COURT: I have asked him a question. What happened after 
he put the grease gun down? 

THE WITNESS: Well, he, Kramer, put the grease gun down, and 
he sit down on the loader, on the arm of it. It has an armrest onit, and 


he had taken a cigarette out of a pack. And they were still talking and 
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arguing there, about which I couldn't hear exactly what was going on, 
because I thought it was about all over. So at that time whe. they was 
talking Truesdale told Kramer don't call him this name that he said. And 
Truesdale reached down and picked up this stick and hit him with it. 
BY MR. WILSON: 
Hit who with it, sir? A. Hit Kramer. 
How long prior to that had Mr. Kramer laid down the grease 
Well, I would say about a minute or so. 
* * * * 
CROSS EXAMINATION 
BY MR. WILLIAMS: 
= * * * 5 
Q. Now, you said something about you saw him pick up the grease 
gun from the floor of his machine. While you were standing there, that 
is, when Kramer came down off the machine until the time he went back 


up on there, did he cut the machine off? A. No, he didn't. 
* bd * * * 


Q. Thatis the way it goes. I am pretty sure. Now, when you say 
he picked the grease gun up from the floor, what did he say, if anything? 
A. Well, Kramer told him, he said, "Don't argue with me about it, 
because I will take something and knock you in the head.'’ And when he 
said that, Truesdale asked him to get off. He said, "Well, you come on 


down." And Kramer, he didn't come down. 

Q. Now, did you hear all the words spoken between one and the 
other? A. Well, that was the time after Kramer laid the gun down or. 
the seat, and I thought the thing was about over. * * * 

* * * * * 

Q. Let me ask you this. Did you hear anybody calling anybody some 
real bad names? A. No, they were just cussing, butI dida't hear no bad 
names, because, asI said, at the time when I thought the thing was over 
they were still mouthing at each other. So at that time when they was 
talking, kept talking at each other, Truesdale said, "Don't you call me 


no so and so,”’ see. 
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Q. Now, that is what I want to get. This so and so has got us a 
little confused. What do you mean by so and so? What did he say? 
A. He said, "Don't call me no black son- -of-a-bitch. 
Q@. Oh-- A. And as he said that, Kramer didn't say anything, and 
Truesdale reached down and picked up a stick. 
Q. Now, where was that grease gun then, if you know? A. Well, 
the grease gun was on the seat, as far asI could know. 

Besides Kramer? A. Yes, on the seat. 


* * * * * 


You didn't work for John Glen? A. No. I work for Parreco . 


* * * 


REDIRECT EXAMINATION 
BY MR. WILSON: 
Q. You said you heard Mr. Truesdale say to Mr. Kramer don't 
call me a black what was that? A. Thatis right. | 


Q. Did you hear Mr. Kramer say that to Mr. Truesdale? A. No, 
I did not. 


* * * 


LEONARD TRUESDALE | 
the defendant, was called as a witness in his own behalf, and, being first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. WILLIAMS. 


* * * * 


Q. Now, Mr. Truesdale, where do you work? 
cd * * * 
A. Transportation Corporation of America. 
Q. And what kind of work do you do? A. I ama foreman. 


Q. Excavation foreman? A. Excavation foreman. 
» cad * * * 


Q. And you work for Transportation Corporation of America on 


New York Avenue and you have been there for almost a year now? 


A, Ever since this accident happened. 
* * * * 
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Q. Now, where did you work before that? A. Helsing Brothers. 

Q. For how long did you work for them? A. Oh, approximately 
five and one-half years. 

Q. And where did you work before that? A. Wilmoth Paving 
Company. 

Q. And that is where you met Mr. Troxler originally? A. That 
is right. 

Q. How long did you work for them? A. Approximately two 
years. 

Q. Where did you work before that? A. Columbia Paving Company. 

Q. All your employment has been confined more or less to making 
the streets and roads and the highways, is that correct, sir? A. Thatis 
right. 

Q. Now, before that, where were you? 

THE COURT: How far are you going back? 

MR. WILLIAMS: I got to get him out of the Army, Judge. 

THE COURT: When did you get out of the Army? 

THE WITNESS: I think in, I can’t remember. 

BY MR. WILLIAMS: 


Q. How many years were you there? A. Approximately four. 


Q. Ali right, now, we will eliminate that. 

THE COURT: You got him out. Let us go. 

MR. WILLIAMS: All right, Judge. 

* * * 
BY MR. WILLIAMS: 

Q. Excuse me for interrupting. You said he called you all those 
names. What do you mean by that, what names? A. He called me damn 
black son-of-a-bitch. I told him, "Don't call me that." He got up on 
the machine and went to get the grease gun. He turned around to put the 
grease gun and draw it on me and he told me, "TI will kill you, knock 
your brains out." Then a stick was laying there, not that one, and I hit 
him with the stick. 


* 
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You picked it up with one hand or two hands? A, One hand. 
Were you afraid of him? A. Yes, sir. 
Afraid he was going to hit you with the grease Sat A. Yes, 


All you could see was a grease gun inhis hand? A. That is all. 
* * * * * 
CROSS EXAMINATION 
BY MR. WILSON: 
* * * * * 
Q. He was down on the ground when he called you the|name, is 
that correct, sir? A. That is right. 
Q. After that he got up on the truck? A. Thatis right. 
Q. And you testified he picked up his grease gun? A. Thatis the 


last time it happened. 


Q. How far away were you at that time? A. Approximately, I 


would say, ten feet. I was in between the truck and the loader. 

Q. Did he make any effort to get down off the loader with that 
grease gun in his hand? A. Yes, he did. 

Q. Did he getdown? A. He didn't. 

Q. What stopped him from getting down? A. The stick. 

Q. You said you were ten feet away, sir? A, Beg pardon. 

Q. You said you were ten feet away? A. I was ten feet away? 

Q. Thatis what you just told us. A. I said the stick was, not 
that stick. 

Q. Was it bigger than that? A. No, it wasn't. 

Q. How did you hit him from ten feet away? A. I didn't hit him 
ten feet away. 

THE COURT: What did you do, come up towards the loader? 

THE WITNESS: Yes, sir. 

MR. WILSON: I didn't hear, Your Honor. 

THE COURT: He said he came up toward the loader ‘and hit him. 

BY MR. WILSON: 

Q. You came up to the loader and hit him? A. We oor standing 

by the loader talking at that time. 
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BY THE COURT: 
Q. Well, then, you weren't ten feet away, were you? A. I said 
the stick was, the stick I had. 
Q. How far away were you from the loader when he picked up the 
grease gun? A. Two or three feet, sir. 
BY MR. WILSON: 
Q. Then your testimony of a minute ago that you were ten feet 
away is not correct? 
MR. WILLIAMS: I object, Your Honor. Now, the man's testimony 
is correct as to what he was answering to. 
THE COURT: Well, he said ten feet. 
MR. WILLIAMS: That is what he said. 
THE COURT: Well, it wasn't ten feet, was it? 
THE WITNESS: No, sir. 
BY MR. WILSON: 
Q. It was two or three feet, then. How high is the loader? A. Well, 
the loader, about four foot, something like that. 
Q. How big a stick did you have? A. I would say probably about 
three foot long. 
* * * 
Monday, November 9, 1959. 
The above-entitled cause came on for further trial before the 
HONORABLE EDWARD M. CURRAN, United States District Court 
Judge, anda jury, at 10:01 a. m. 
* * * 
JOHN H. FOSTER 
was called as a witness for the defendant and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. WILLIAMS: 


* * * * * 


Now, do you know Leonard Truesdale? A. I do. 


How long have you known him, sir? A. About ten years. 
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Q. Do you know other persons in the community that know him? 
A. Yes, I do. | 
Q. Among those persons, what is his reputation for peace and good 
order? A. Good. 
Q. And what is his reputation for telling the truth? A. Good. 
* * * * * 
CROSS EXAMINATION 
BY MR. WILSON: 
* * * * * | 
Q. For the last ten years. During those comensaltona® sir, had 
you heard that on July 11, 1950, the defendant was arrested for disorderly? 
A. No, I didn't. 
Q. And also had you heard that on September 23 -- correction, on 
August 21, 1954, he had again been arrested for disorderly ? A. I did 
not hear that. 
MR, WILSON: That is all. 
MR. WILLIAMS: And if you had heard that would it make any 


difference in your testimony? | 
| 


THE WITNESS: No. 
* * * * * 


MR. WILSON: Counsel for the defense and myself have stipulated 
that if a representative of the Washington Hospital Center were here, that 
is the hospital which the complaining witness, Mr. Kramer went to, that 
that testimony would be that the complainant was admitted to the hospital 
and was treated for a double fracture of the skull and brain concussion 
and he remained there for seven days. That would be the testimony of 
the hospital authorities. 

MR. WILLIAMS: That is right. 

MR. WILSON: Now, ladies and gentlemen of the jury, at the outset 
of the case the Government told you ladies and gentlemen that the defendant 
in this case, Leonard Truesdale, was charged with the caine of assault 


with a deadly weapon, that deadly weapon in this case being|a tree limb. 
* * * * * | 
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The defendant on behalf of himself introduced evidence of good 
character. However, in answer to my questions, the character witness 
indicated that he was not aware that this defendant -- 

MR. WILLIAMS: Your Honor, I object now to this type of testimony. 

THE COURT: Overruled. You may remark about it. 

MR. WILSON: Was not aware that this defendant had been previously 
arrested on two separate occasions for disorderly conduct. Disorderly 
conduct, that goes to the very trait that he testified to as to this man's 
reputation for peace land good order. And then counsel asked him, even 

if you knew that would your testimony be the same. He said yes, 
sir, which indicates to me, ladies and gentlemen of the jury, that it 
doesn't make much difference whether this man's character as to peace 
and good order is good or not. It doesn't make any difference to that 
witness, that his testimony would be that it was good regardless of what 
this man did. Thatis what] draw. Thatis the conclusion I draw from 
that man's testimony up there. Counsel asked the question. He said, 
Would your testimony be the same? And he said, yes, it would still be 
the same regardless. AndI say regardless of anything it would have 
been the same. 

I submit to you ladies and gentlemen of the jury that based upon 
the evidence presented on behalf of the Government the defendant in this 
case without justification struck the complaining witness over the head 
with this heavy six foot length of tree limb and, therefore, caused the 
concussion and a double fracture of the skull. 

* * * * * 

MR. WILLIAMS: If Your Honor please, ladies and gentlemen of 
the jury, firstI will address myself to counsel's last remark. If there 
is any bias or prejudice shown in this case it is by him when he told you 


I asked the witness, did you know this man was convicted of disorderly 


conduct or arrested for disorderly conduct on two occasions? Did you 
hear him ask this defendant one word was he ever arrested or 
convicted or any such thing. 
THE COURT: Wait a minute. Are you objecting? 
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MR. WILSON: Yes, Your Honor. 

THE COURT: I will sustain the objection. That remark may be 
stricken. This is only as to his reputation. | 

MR, WILLIAMS: Yes, Your Honor. 

Now, he tells you and he sort of points up some sort os suspicion. 
I don’t know whether he was ever arrested or not and he doesn't know. 

MR. WILSON: Now, Your Honor -- 

THE COURT: He has a right to ask if he has a record. Is there any 
question about it? 

MR. WILSON: Yes, Your Honor. 

THE COURT: He has a right to ask if he has a record. 


MR, WILLIAMS: He didn't ask him, Your Honor. — 
THE COURT: No. If he has before him the record of arrest for 
disorderly conduct, he has a right to ask the witness. 
MR. WILLIAMS: I demand it of him now. 
THE COURT: Let's see the record. 
(The record was handed to Mr. Williams by Mr. Wilson. ) 
MR. WILLIAMS: Your Honor, mayI show this to you. 
THE COURT: Yes. 
MR, WILLIAMS: Ladies and gentlemen of the jury -- 
MR. WILSON: I object, sir. This is not in evidence. 
THE COURT: I don't know what he is going to say. 
MR. WILSON: He is obviously going to read from the record. 
THE COURT: He can't read from the record. 
MR. WILLIAMS: I am not going to read from the record. 
Ladies and gentlemen of the jury, in your daily experience you or 
I may be arrested for disorderly conduct. Because what is disorderly 
conduct if it would affect your reputation? Disorderly conduct in 1953 
might have been your going to the Globe Theater and placing your money 
on the counter and the person shove it back to you and say) you can't come 


in. He says, "Why?" And the police comes up and arrests him and 
charges him with disorderly conduct. It may be that you are walking out 
of this courtroom and inadvertently throw matches on the ground when 
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when you are finished smoking. He could charge you with littering the 


sidewalk. When you ask him about it, you say, "That's nothing. " 
"Disorderly conduct." 

Now, he wants to make a mountain out of a molehill. But his 
reputation for peace and good order, and His Honor is going to tell you, 
he has not attacked my client's credibility. If he had, you would have 
heard, as you have over the past few weeks that you have been serving 
or several years ago, Are you the same Leonard Truesdale who on such 

and such a date was convicted of such and such a crime? No such 
question was asked. So, therefore, no answer could have been rendered. 


* * * * * 


MR. WILSON: Counsel tells you ladies and gentlemen to find this 
man not guilty so that men like Kramer cannot with impunity pick up 
grease guns and the like. 

Well, I tell you ladies and gentlemen of the jury that the defendant 
in this case, Truesdale, is guilty, as charged; and if we want this kind 
of conduct to go on with impunity, find him not guilty. 

Now, there is evidence in this case, ladies and gentlemen, there 
is no dispute about it, that the complaining witness, Mr. Kramer, picked 
up a grease gun. There is absolutely no question about that. However, 
Mr. Kramer told you that he put it up on the rack. Mr. Anderson said 
he put it aside, he thought, on the seat. At least one thing is clear, the 
weapon, if it was intended to be a weapon, was put aside. 

* * * * * 

Counsel accused me of being the one that is biased in this case. 

Well, that is'up to you ladies and gentlemen of the jury to draw your 
own conclusions. However, whether this man is found guilty, not guilty, 
or otherwise, I will continue drawing my inadequate salary regardless. 

MR. WILLIAMS: Judge, I object to that because it is not inadequate. 

THE COURT: I will sustain the objection. 

MR. WILSON: Counsel further says that either you or I or anybody 
can in their daily experience be locked up for the charge of disorderly 
conduct. This may or may not be true, depending upon what you do and 


27 | 
what type of individual you are. However, on this item of reputation, 
counsel is the one that introduced that reputation. Counsel is the one 
that introduced that witness. Counsel is the one that asked the witness, 
‘Wouldn't your testimony be the same even if you knew the man had been 
arrested for disorderly conduct on two occasions?" He saidI make a 
mountain out of a molehill. I say the fact is nevertheless, ladies and 
gentlemen of the jury, that the defendant's witness testified that it 
wouldn't make any difference what he knew, his testimony as to this 
man's reputation would be the same. It doesn't make any difference to 
him. 

I would like to point one thing out in conclusion, ladies and gentlemen 
of the jury. I generally mention this in my opening remarks, and that is 
this. As counsel andI summarize our interpretation of the/fact, we 
attempt to relate those facts to you ladies and gentlemen as/best we 
recall them. I know counsel does and I know Ido. And, therefore, if 
there has been any misstatement of the facts as we have summarized 
them, it is purely because of our recollection being different from what 
yours is. Now, we summarize and recall the facts as best) we can. 
However, His Honor will instruct you ladies and gentlemen if anything I 
said or anything counsel said differs from the facts as you recall them, 
then you ladies and gentlemen of the jury are supposed to rely on your 
own individual recollection. It is not my recollection that counts. I say 
that because counsel apparently, at least, insinuates that I/misstated 
some of the facts. I assure you ladies and gentlemen there was no such 
intention. 

However, there is one basic fact in this case that can't be misstated, 
and that is that the complaining witness, Kramer, sat in his loader lighting 
a cigarette, defenseless, when this defendant, Leonard Truesdale, hit 
him over the head with this six foot length of tree limb, and then ladies 
and gentlemen of the jury he ran. Whether he walked away -- 

MR. WILLIAMS: Your Honor, there was no testimony about any 
running. | 
THE COURT: He left, I think. He didn't run. 
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MR. WILSON: 'I was about to clear that up. By running, I mean 
there was flight. He left the scene. He left this organization that he 

had been employed by for so many years, as counsel told you. 
If this man was innocent, ladies and gentlemen of the jury, would he leave 
the job, initially run off the job on the day in question? 

MR. WILLIAMS: Judge, I object. There is no testimony that he 
ran off this job. 

THE COURT: I don't recall any. 

MR. WILSON: He left the job, Your Honor, was the testimony of 
Mr. Troxler, and never returned. 

THE COURT: I don't remember. It is up to the jury if he left. 

MR. WILSON: It is up to you ladies and gentlemen of the jury to 
use your recollection on that point. However, if I recall the testimony 
of Mr. Troxler correctly, he left the job that day and he hasn't worked 
for them since, and1 am sure you ladies and gentlemen will recall that. 

In conclusion, I would like to say that the defense of self-defense 
does not apply in this case. The defendant, in my opinion, is guilty as 
charged. 

THE COURT: Will counsel come to the bench, please? 

(At the bench:) 

MR. WILSON: What about an instruction on flight? 

MR. WILLIAMS: Flight, you have no evidence of flight in this case. 

THE COURT: He left. I will give them one. 

MR. WILLIAMS: On flight, he didn't fly. 

THE COURT: He left. That is all flight means. He left. 

MR. WILLIAMS: I don't think that comes into this. It is about a 
man hiding away. You know what I mean. 

THE COURT: No. He left the scene. 

MR. WILLIAMS. Who said he left the scene? The testimony is 
he walked off the job, asI recall that. 

* * * 
JURY CHARGE 

THE COURT: Ladies and gentlemen of the jury, the defendant in 

this case, Leonard Truesdale, is charged in an indictment containing 
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one count which alleges that on or about April 23, 1959, within the District 
of Columbia, Leonard Truesdale made an assault on Darrell A. Kramer 
with a dangerous weapon, thatis, a piece of wood. | 

This paper writing that I just read to you is the indictment in the 
case. Itis not evidence in the case, and you are not to consider the indict- 
ment in determining whether this defendant is guilty or not guilty. The 
fact that a person has been charged with a crime is not evidence that he 

committed the crime. The indictment is the charge or allegation 
made by the grand jury against the defendant, each material part of which 
must be proved by the Government beyond a reasonable doubt. You are, 
therefore, instructed that you will not consider the indictment as evidence 
against this defendant. | 

This defendant is presumed to be innocent, and that presumption 
abides with him throughout the progress of the trial until it is overcome 
by evidence establishing his guilt beyond a reasonable doubt. In a criminal 
case, the burden is always upon the Government to prove a defendant 
guilty and to prove him guilty beyond a reasonable doubt. That does not 
mean that the Government must prove a defendant guilty beyond all doubt 
whatsoever or prove a defendant guilty to a mathematical or absolute 
certainty. It means that the Government must prove a defepdant guilty 
to a moral certainty or, as it is expressed in the law, proves a defendant 
guilty beyond a reasonable doubt. 

Now, a reasonable doubt, ladies and gentlemen of the! jury, is a 
doubt that is based on reason and predicated on reason. It is a doubt 
for which you may assign a reason. It is such a doubt as connotes 
something of substance as compared to something shadowy.) It is such a 
doubt as would leave a juror's mind after careful and candid investigation 
of all the facts and circumstances so undecided that he cannot say that he 

has an abiding conviction of the defendant's guilt, or such a doubt 
as in the grave or more important transactions of life would cause an 
ordinary or prudent person to hesitate or pause. 


While the law does not require proof of a crime to be! made to a 


mathematical or absolute certainty, it does not, of course, permit men 
to be convicted of crime on mere suspicion or possibility of guilt. In 
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order to justify conviction, the evidence should be such that when you 
consider it carefully and apply to it your sound and conscientious judgment 
as reasonable men and women, you can say that you have no reasonable 
doubt of the guilt of the defendant. If it would fall short of convincing 
you to that extent, the defendant should be given the benefit of a reasonable 
doubt and found not guilty. 

Now, a reasonable doubt may arise not only from the evidence pro- 
duced at the trial, ladies and gentlemen, but also from a lack of evidence, 
for the law does not impose upon a defendant the duty of producing any 
evidence. The burden is always on the prosecution to prove the accused 
guilty beyond a reasonable doubt of every essential element of the crime 
charged, and the defendant has the right to rely upon the failure of the 
prosecution to prove its case beyond a reasonable doubt. 

In order to convict, in order to establish proof beyond a reasonable 

doubt, the evidence must be such that you would be willing to act 
upon it in the more important affairs of your own life for, asI have told 
you, you cannot convict on mere suspicion or conjecture. 

If after an impartial comparison and consideration of all the evidence 
you can candidly say to yourselves that you are just not satisfied that this 
defendant is guilty, then you have a reasonable doubt; and under those 
circumstances it would be your duty under the law to return a verdict of 
not guilty. 

On the other hand, if after such comparison and such consideration 
of all the evidence, you can truthfully say that you have an abiding con- 
viction of the defendant's guilt, such as you would be willing to act upon 
in the more weighty and important matters in your own affairs, then you 
have no reasonable doubt; and under those circumstances it would be your 
duty under the law to return a verdict of guilty. 

You are also instructed that your verdict must represent the consider- 


ed judgment of each juror. In order to return a verdict, itis necessary 


that each juror agrees thereto. In other words, your verdict must be 
unanimous. 

It is your duty as jurors to consult with one another and to deliberate 
with a view to reaching an agreement if you can do so without doing 
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violence to your own individual judgment. Each of you must decide the 
case for yourself, but do so only after consideration of the evidence with 

your fellow jurors. In the course of your deliberations, do not 
hesitate to change an opinion when convinced that it is erroneous, but do 
not surrender your honest convictions as to the weight or effect of the 
evidence solely because of the opinion of other jurors for the sole purpose 
of returning a verdict. | 
As you know, you are the judges of the facts in the case, and in this 
respect the Court cannot be of any assistance to you whatsoever. Itis 
for you to decide the weight that you will give the evidence as you have 
heard it from the witness stand, and you should weigh carefully every 
fact and circumstance which has been submitted to you for your consider- 
ation. 
In judging the evidence, you must necessarily evaluate the testimony 
of individual witnesses. Only thus can you determine the truth, and it is 
the truth that you must seek. Therefore, bring to this task your knowledge 
of human nature, your ability to judge men, their intentions, their intelli- 
gence, their motives, in order that you may discern the real character 
behind the spoken word and measure its weight of truth and accuracy. 
As you know, you are the ones that pass upon the credibility of the 
witnesses; and in this connection, you have a right to consider the 
manner of testifying when the witness was on the stand, whether the witness 
was evasive, whether there was a tendency to distort, whether the witness 
was frank and candid in his testimony, whether the witness was 
contradicted on material facts, whether the witness had an interest in 
the outcome of the trial, whether the witness impressed you as a truth- 
telling individual, whether the witness impressed you as a person having 
an accurate memory and recollection. And you may also consider the 
probability or improbability of the testimony as told by a particular 
witness and its harmony or incongruity with other testimony in the case 
that you do find established beyond a reasonable doubt. 
You are also instructed that if you believe from the evidence that 
any witness intentionally testified falsely concerning any material fact 


about which the witness could not reasonably have been mistaken, you 


- 
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order to justify conviction, the evidence should be such that when you 
consider it carefully and apply to it your sound and conscientious judgment 
as reasonable men and women, you can say that you have no reasonable 
doubt of the guilt of the defendant. If it would fall short of convincing 
you to that extent, the defendant should be given the benefit of a reasonable 
doubt and found not guilty. 

Now, a reasonable doubt may arise not only from the evidence pro- 
duced at the trial, ladies and gentlemen, but also from a lack of evidence, 
for the law does not impose upon a defendant the duty of producing any 
evidence. The burden is always on the prosecution to prove the accused 
guilty beyond a reasonable doubt of every essential element of the crime 
charged, and the defendant has the right to rely upon the failure of the 
prosecution to prove its case beyond a reasonable doubt. 

In order to convict, in order to establish proof beyond a reasonable 

doubt, the evidence must be such that you would be willing to act 
upon it in the more important affairs of your own life for, asI have told 
you, you cannot convict on mere suspicion or conjecture. 

If after an impartial comparison and consideration of all the evidence 
you can candidly say to yourselves that you are just not satisfied that this 


defendant is guilty, then you have a reasonable doubt; and under those 


circumstances it would be your duty under the law to return a verdict of 
not guilty. 

On the other hand, if after such comparison and such consideration 
of all the evidence, you can truthfully say that you have an abiding con- 
viction of the defendant's guilt, such as you would be willing to act upon 
in the more weighty and important matters in your own affairs, then you 
have no reasonable doubt; and under those circumstances it would be your 
duty under the law to return a verdict of guilty. 

You are also instructed that your verdict must represent the consider- 
ed judgment of each juror. In order to return a verdict, itis necessary 
that each juror agrees thereto. In other words, your verdict must be 
unanimous. 

It is your duty as jurors to consult with one another and to deliberate 
with a view to reaching an agreement if you can do so without doing 
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violence to your own individual judgment. Each of you must decide the 
case for yourself, but do so only after consideration of the evidence with 

your fellow jurors. In the course of your deliberations, do not 
hesitate to change an opinion when convinced that it is erroneous, but do 
not surrender your honest convictions as to the weight or effect of the 
evidence solely because of the opinion of other jurors for the sole purpose 
of returning a verdict. 
As you know, you are the judges of the facts in the case, and in this 
respect the Court cannot be of any assistance to you whatsoever. Itis 
for you to decide the weight that you will give the evidence as you have 
heard it from the witness stand, and you should weigh carefully every 
fact and circumstance which has been submitted to you for your consider- 
ation. 
In judging the evidence, you must necessarily evaluate the testimony 
of individual witnesses. Only thus can you determine the truth, anditis 
the truth that you must seek. Therefore, bring to this task your knowledge 
of human nature, your ability to judge. men, their intentions, their intelli- 
gence, their motives, in order that you may discern the real character 
behind the spoken word and measure its weight of truth and accuracy. 
As you know, you are the ones that pass upon the credibility of the 
witnesses; and in this connection, you have a right to consider the 
manner of testifying when the witness was on the stand, whether the witness 
was evasive, whether there was a tendency to distort, whether the witness 
was frank and candid in his testimony, whether the witness was 
contradicted on material facts, whether the witness had an interest in 
the outcome of the trial, whether the witness impressed you as a truth- 
telling individual, whether the witness impressed you as a'person having 
an accurate memory and recollection. And you may also consider the 
probability or improbability of the testimony as told by a particular 
witness and its harmony or incongruity with other testimony in the case 
that you do find established beyond a reasonable doubt. | 
You are also instructed that if you believe from the evidence that 


any witness intentionally testified falsely concerning any material fact 
. | 
about which the witness could not reasonably have been mistaken, you 


- 
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are at liberty to disregard all the testimony of such witness or accept 
such part of the testimony as you deem worthy of belief. 

Now, ladies and gentlemen of the jury, this is a prosecution under 
the code of laws for the District of Columbia, Title 22, Section 502, which 
provides that: 

"Every persoa convicted of an assault with a dangerous weapon 
shall suffer a certain punishment." 

An assault, ladies and gentlemen of the jury, is an unlawful attempt 
by violence to do bodily injury to the person of another with the means at 


hand of carrying the attempt into effect. In other words, an assault is an 


intentional, unlawful offer of corporal injury to another by force, or 
force unlawfully directed towards the person of another. under such circum- 
stances as create well-founded fear of imminent peril, coupled with the 
apparent or present ability to execute the attempt if not prevented. Itis 
referred to also in this jurisdiction, ladies and gentlemen, as the unlawful 
laying of the hands by one person on the hands of another without that 
person's consent; and when it is done with an instrument that could cause 
serious bodily injury, it is known as an assault with a deadly weapon. 

Now, the deadly weapons are divided into two classes, those weapons 
which are inherently dangerous, as a switchblade knife or a loaded gun, 
and other weapons like a baseball bat or a limb of a tree which are not 
inherently dangerous in themselves but when put to certain uses could 
cause serious bodily injury. 

You are therefore instructed that if you believe, and believe beyond 
a reasonable doubt, ladies and gentlemen of the jury, that on or about 
April 23, 1959, within the District of Columbia, that Leonard Truesdale 
made an assault on Darrell A. Kramer, and that you consider the piece 
of wood used under the circumstances to be a dangerous weapon, that it 
is your duty under the law to return a verdict of guilty as indicted. 

If you have a' reasonable doubt about it, of course, you cannot return 
a verdict of guilty. You must return a verdict of not guilty. 

Now, there is some evidence in the case that the defendant left after 
this incident, and you may consider that only in so far as you may determine 
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whether the reason for his leaving indicated a consciousness of guilt. 


The defense in this case is, one, that the defendant acted in self- 
defense; and, two, that he has a good reputation and that, therefore, his 
reputation would make it unlikely that he would be guilty of the crime 
charged. | 
A man has the right to act in self-defense, ladies and gentlemen of 
the jury. Self-defense means self-defense from a present danger or 
imminent grave injury to a person which might maim him or which might 
be permanent in character or which might result in his own death. Now 
that means that it can be a real danger or it can be an apparent danger. 

It means what is apparent at the time the incident took place. 

You are, therefore, instructed, ladies and gentlemen, that if you 
find from the evidence that the complaining witness first made an unjusti- 
fiable assault upon the defendant, or that the defendant has just, proper, 
and reasonable grounds to believe and did honestly believe and that this 
belief is substantiated by the testimony that the complaining witness was 
about to do him personal injury, then the defendant had a right to use such 

force as was reasonably necessary to protect himself from personal 
injury. 

Now, this imminent danger that I speak of is simply this: that if 
you believe from the evidence or have a reasonable doubt about it that 
the complaining witness had a grease gun in his hand and that the defendant 
was of the belief that he was about to be assaulted, he had the right to pick 
up the tree limb and hit the complaining witness before he got hit with the 
grease gun in order to protect himself. Of course, if the complaining 
witness had the grease gun in his hand and put it back in the loader, then 
the danger had ceased to exist; and if the defendant then made an unjustifi- 
able assault upon the complaining witness after he had placed the grease 
gun down and the danger no longer existed, of course, self-defense is not 
available; and if you believe he made an unjustifiable assault, he is guilty. 

The defendant may call a witness to the stand to show that his 
character was such that it would make it unlikely that he would be guilty 
of the crime charged. The testimony of good character, ladies and 
gentlemen of the jury, is not proof of innocence, although it may be 
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sufficient to create a ‘reasonable doubt in your mind as to the guilt of 
the defendant. 

You are, therefore, instructed that the established reputation for 
good character could alone create a reasonable doubt, although without it 
other evidence would be convincing as to his guilt. 

In view of the questions propounded in reference to this good 
character, I must instruct you further. A defendant may introduce 
affirmative testimony that the general estimate of his character is so 
favorable that you may infer that he would not be likely to commit the 
offense charged. This privilege is sometimes valuable to a defendant, 
because the Supreme Court has held that such testimony alone in some 
circumstances may be enough to raise a reasonable doubt of guilt and 
that in the Federal courts a jury in a proper case should be so instructed. 

Now, when the defendant elects to jnitiate a character inquiry, another 
anomalous rule comes into play. Not only is he permitted to call witnesses 


to testify from hearsay but indeed such a witness is not allowed to base 


his testimony on anything but hearsay. What commonly is called 
character evidence is only such when character is employed as a synonym 
for reputation. The witness, however, is allowed to summarize what he 
has heard in the community, although much of it may have been said by 
persons less qualified to judge than himself. The evidence which the law 
permits is not as to the personality of the defendant, but only as to the 
shadow his daily life has cast in his neighborhood. This has been well 
described in a different connection as the slow growth of months and 
years, the resulting picture of forgotten incidents, passing events, 

habitual and daily conduct, presumably honest because disinterested, 
and safer to be trusted because prone to suspect. It is for that reason 
that such general repute is permitted to be proven. It sums up a multi- 
tude of trivial details. It compacts into the brief phrase of a verdict the 
teaching of many incidents and the conduct of years. It is the average 
intelligence drawing its conclusion. 

Now, the price a defendant must pay for attempting to prove his 
good name is to throw open the entire subject which the law has kept 
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closed for his benefit and to make himself vulnerable where the law 
otherwise shields him. The Government may test the sufficiency of the 
witness's knowledge who has testified as to the defendant's reputation 
by asking about his previous arrests. Thus, while the law gives the 
defendant the option to show as a fact that his reputation reflects a life 
and habit incompatible with the commission of the crime charged, it 
subjects his proof to tests of credibility designed to prevent him from 
profiting by a mere parade of partisans. 

Since the whole inquiry in this aspect, ladies and gentlemen of the 
jury, is calculated to ascertain the general talk of people about the defendant, 
rather than the witness's own knowledge of him, then the Government may 
inquire whether or not he has heard of a previous arrest. They don't make 

the inquiry, "Do you know?" but, "Have you heard?" for a character 
witness may be cross-examined as to an arrest whether or hot it culminated 
in a conviction. Arrest without more does not, in law any more than in 
reason, impeach the integrity or impair the credibility of a witness, 
because it may happen to the innocent as well as to the guilty. Only a 


conviction, therefore, may be inquired about to determine the trustworthi- 


ness of a witness. However, arrest without more may nevertheless impair 
or cloud one's reputation. Even a false arrest may do that, Even to be 
acquitted may damage one's good name if the community receives the verdict 
with a wink and chooses to remember the defendant as one who ought to 
have been convicted. A conviction, on the other hand, may be accepted as 
a misfortune or an injustice, and even enhance the standing of one who 
mends his ways and lives it down. é 
Now, this defendant has not been convicted of anything. In other 
words, reputation is the net balance of so many debits and credits that the 
law does not attach the finality to a conviction when the issue is reputation 
that is given to it when the issue is the credibility of the defendant. The 
inquiry as to an arrest is permissible also because the prosecution has a 
right to test the qualifications of the witness to bespeak the community 
opinion. If one never heard the speculations and rumors in which even 
one's friends indulge upon his arrest, then you, the jury, may doubt 
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whether he is capable of giving any very reliable conclusions as to 
his reputation. 

So you may consider this question of the reputation in determining 
whether or not you believe the defendant is guilty beyond a reasonable 
doubt or whether he is innocent. 

Thisisa serious case, ladies and gentlemen of the jury, both from 
the standpoint of the Government and the standpoint of the defendant; and as 
I have cautioned jurors previously, you should weigh the evidence very 
carefully, analyze it, sift it, and then separate the evidence that you 
believe from the evidence that you disbelieve and then apply to it the good 
sound commonsense you would in the everyday affairs of your own life. 

If you believe beyond a reasonable doubt that on April 23, 1959, 
within the District of Columbia, Leonard Truesdale made an assault on 
Darrell A. Kramer with a piece of wood which you consider a dangerous 
weapon, itis your duty under the law to return a verdict of guilty. If 
you have a reasonable doubt about it, you should return a verdict of not 
guilty. If you believe from the evidence or have a reasonable doubt as to 
whether he acted in self-defense, you should return a verdict of not guilty. 

AsI told you before, your verdict must be unanimous. When you 
reach your jury room, you will select a foreman and when you reach your 
verdict, please notify the Marshal. 

* * * 
VERDICT 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon a 
verdict? 

FOREMAN OF THE JURY: They have. 

THE DEPUTY CLERK: What say you as to the defendant, Leonard 
Truesdale? 

FOREMAN OF THE JURY: Guilty. 

THE DEPUTY CLERK: Members of the jury, your foreman says 
you find the defendant, Leonard Truesdale, guilty as indicted, and this 
is your verdict so say you each and all? 


(The jury indicated in the affirmative. ) 
*x * * * 


—_— 
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[Filed November 9, 1959] 
VERDICT | 
On this 9th day of November, 1959 came again the parties aforesaid, 
in manner as aforesaid, and the same jury as aforesaid in this cause, the 
trial of which was respited November 5, 1959; whereupon the alternate 
jurors are discharged, and the jury retire to consider their verdict; there- 
upon the jury return into open Court and upon their oaths say that they find 
the defendant, Leonard Truesdale, Guilty as Indicted; whereupon the jury 


are discharged. 
The case is referred to the Probation Officer of the Court, and the 
defendant is committed to the District Jail. 
By direction of | 


EDWARD M. CURRAN 
Presiding Judge 
Criminal Court #5 

* * 


* 


— 


[Filed December 7, 1959] 
JUDGMENT AND COMMITMENT 

On this 4th day of December, 1959, came the attorney for the 
government and the defendant appeared in person and by counsel, Wesley 
S. Williams, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of ASSAULT WITH A 
DANGEROUS WEAPON as charged and the court having asked the defendant 
whether he has anything to say why judgment should not be pronounced, and 
no sufficient cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 
for a period of Two (2) years to Six (6) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified officer 
and that the copy serve as the commitment of the defendant. 


/s/ Edward M. Curran! 


United States District Judge. 


i 
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[Filed December 12, 1959] 
NOTICE OF APPEAL 

Name and address of appellant 

Leonard Truesdale 

District Jail 
Name and address of appellant's attorney 

Wesley S. Williams 

620 5th Screet, N. W. 
Offense 

Assault with a dangerous weapon 
Concise statement of judgment or order, giving date, and any sentence 

Dec. 4, 1959 - Judgment & Commitment filed 

Name of institution where now confined, if not on bail 

District Jail 

I, the above-named appellant, hereby appeal to the United States 

Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


12/12/59 /s/ Leonard Truesdale 
Date i Appellant 


/s/ Wesley S. Williams 
Attorney for Appellant. 


Se 
[Filed February 15, 1960] 
ORDER 
Upon consideration of the oral motion of Wesley S. Williams, trial 
counsel for the defendant, and it appearing that defendant's motion to 
proceed in forma pauperis has not been acted upon, itis by the Court 
this 15th day of February, 1960, 
ORDERED that the time for filing the record herein be, and the 


same is hereby extended to February 29, 1960, inclusive. 


/s/ Edward M. Curran 
Judge 


[Filed February 9, 1960] 

UNITED STATES 2 

vs. Criminal No. 562-59 

LEONARD TRUESDALE 
Lorton, Va. 


AFFIDAVIT OF DEFENDANT IN SUPPORT OF 
APPLICATION FOR LEAVE TO PROCEED 

ON APPEAL FROM JUDGMENT OF DECEMBER 4, 1959, 

WITHOUT PREPAYMENT OF COSTS 


I, Leonard Truesdale, being first duly sworn according to law, 
depose and say that I am the in the above-entitled cause, and, 
in support of my application for leave to proceed in said cause without 
being required to prepay fees or costs, state as follows: 


1. That because of my poverty I am unable to pay the 
costs of said suit or action. 


2. ThatI am unable to give security for the same. 


3. ThatI believeI am entitled to the redress 1 seek 
in said suit or action. 


That the nature of my cause of action is briefly 
stated as follows: 

Having been convicted of Assit. with a dangerous 
Weapon and having acted in self defense, certain 
evidence was admitted over my objection. 


/s/ Leonard Truesdale 
[Jurat January 7, 1960] 


[Filed February 15, 1960] 
Let the applicant proceed without prepayment of costs. 


/s/ Edward M. Curran 


For the 
District of Columhin Cineuit 


FILED jan 151960 


Soy bdr’ 
CLERK 


BRIEF FOR APPELLANT 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15485 


— 942 


George D. Dancy, Appellant 
Vv. 


United States, Appellee 


APPEAL FROM A NARCOTICS CONVICTION 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ieee ~P ot TA. 


Charles A. Hobbs 

Counsel for Appellant 
(appointed by this Court) 
744 Jackson Place, N.W. 
Washington 6, D. C. 


QUESTIONS PRESENTED 


1. Whether appellant was denied his constitutional 
right to compulsory process in that an important witness who 
would have been favorable to him was deported by the police 
to a foreign country. 


2. Whether it was error to permit the police decoy 


to testify that some of his contacts told him that appellant 


had Jealt in marihuana. 
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YAQAAANHSO oO HEN 


BRIEF FOR APPELLANT 


STATEMENT 


On December 16 and 17, 1958, appellant was tried 
on a five count indictment alleging violations of the narcotics 
laws; counts 1 and '3 were for marihuana sales, counts 2 and 4 
were for the possession associated with the aforementioned two 


sales, and count 5 was for possession of marihuana on a separate 


occasion. 26 U.S.C. § § 4742(a), 4744(a). Appellant admitted 


the count 1 transfer (claiming entrapment), but denied the 
count 3 sale and denied the possession giving rise to counts 
4 and 5. The jury returned a verdict of guilty on all counts. 

On January 23, 1959, he was sentenced to seven years 
on counts 1 and 3, and two to six years concurrent on counts 
2, 4, and 5. On January 27, he filed pro se an application to 
the trial court to appeal in forma pauperis, which was denied. 
On February 12, he petitioned this Court for leave to appeal 
in forma pauperis. 

On May 27, 1959, this Court appointed undersigned 
to represent appellant and to file a memorandum in support of 
the petition for leave to appeal in forma pauperis. On July 
2, 1959, this Court granted appellant a transcript at Govern- 
ment expense. 

On October 5, 1959, appellant filed the memorandum 
in support of the petition for leave to appeal in forma 
pauperis, which raised four points, namely, (1) the police 
deported a witness who would have been favorable to appellant; 
(2) hearsay evidence was improperly admitted into evidence; 

(3) the instructions on hearsay evidence were inadequate; and 
(4) appellant was denied his right to a speedy trial, and that 
as a result, he lost his right to be sentenced under the Youth 


Corrections Act. 


On October 27, 1959, this Court allowed [the appeal, 
but restricted it to points 1 and 2 above. Appellant moved 
| 
the Court to reconsider its exclusion of points 3 and 4, but 


the motion was denied on December 18, 1959. 


SUMMARY OF ARGUMENT 


The police deported Vasquez, a witness who had vital 
knowledge of the charges against appellant, and who appellant 


| 
says would have testified favorably to him. This|act of the 


police deprived appellant of his constitutional right to com- 
| 


pulsory process. 
Over appellant's objection, the trial court allowed 
in extremely damaging hearsay. Both the Government and the 
trial court assumed there was some exception to the hearsay 
rule which would allow in hearsay whenever the defense of en- 
trapment is raised. There is no such exception. | United States 
v. Washington, 20 F.2d 160 (D.Neb. 1927). Those] cases which 
have allowed hearsay in entrapment cases have done so on an 
erroneous ground, and one not mentioned below by either the 


Government or the trial court. 


ARGUMENT 


APPELLANT WAS DENIED HIS CONSTITUTIONAL 
RIGHT TO COMPULSORY PROCESS IN THAT AN 
IMPORTANT WITNESS WHO WOULD HAVE BEEN 
FAVORABLE TO HIM WAS DEPORTED BY THE 
POLICE TO A FOREIGN COUNTRY. 
Appellant was denied his constitutional right to 
compulsory process for a witness who could have helped his 
defense. Amendment VI of the United States Constitution pro- 


vides "In all criminal prosecutions, the accused shall enjoy 


the right ... to have ce process for obtaining Wit- 
1 


nesses in his favor. ..."_ 

One Tony Vasquez, a potential witness who did not 
appear at the trial), had vital knowledge which appellant 
claims would have been favorable to sigh and yet the police 
deported him to Cuba so that when appellant conferred with his 
trial counsel, it was too late to subpoena Vasquez to testify. 

Appellant stated that the decoy introduced him to 
Vasquez (Tr. 81, 92), who the decoy knew was a dealer in nar- 
cotics (Tr. 118), and that the decoy smoked a marihuana 
cigarette in company of appellant and Vasquez (Tr. 82, 99) 

(no doubt to suggest that he was "one of the boys," and not an 
agent of the police). Appellant said that later he received 
five dollars from the decoy with instructions to buy five mari- 
huana cigarettes from Vasquez, and that appellant did obtain 
from Vasquez a package which appellant assumed contained five 
marihuana cigarettes, and delivered it to the decoy (Tr. 83- 
85, 102-105). Appellant did this, he says, as a favor to the 
decoy who had wormed his way into appellant's friendship by 
introducing himself, pretending to be a marihuana user, feign- 
ing an interest in'Latin music, and professing to want 
appellant to teach him to play the bongo drums (Tr. 79-83) . 


ne 


1. "These are fundamental rights [compulsory process, inter 
alia] which the courts should safeguard with meticulous 

care and award to the accused, whether requested: or not, un- 

less waived by him in a manner showing his express and intelli- 

gent consent." Bridwell v. Aderhold, 13 F.Supp. 253, 24255 @.Ga. 

1935); aff'd 92 F.2d 748; rev'd other grounds, 304 U.S. 458. 


2. Appellant told present counsel that Tony had "promised to 
clear me." 


The decoy had a far different story; he}|;teatttted 
that he had twice, not once, bought ten marihuana cigarettes, 
not five, for ten dollars, not five, from appellant (Tr. 6, 
11-12, 122). Also, that he had never seen appellant with 
Vasquez (Tr. 118), which amounted to a denial that he (the 
decoy) had introduced appellant to Vasquez as appellant 
claimed. The decoy said it was not true that he asked appel- 
lant to obtain marihuana from Vasquez (Tr. 122). |He denied 
ever smoking marihuana in appellant's presence and that 


llant and 


there had ever been any smoking session with appe 
| 


Vasquez (Tr. 117). The decoy added that Vasquez jtold him (1) 
that appellant said he (appellant) was going to buy some mari- 
huana in New York (Tr. 120), and later (2) that He had 
actually done so (Tr. 113), and (3) that appellant had smoked 
marihuana with Vasquez (Tr. 120). Also, that ong Ansback had 
told him (the decoy) in Vasquez's presence that appellant had 
purchased some marihuana cigarettes from Vasquez |\(Tr. 152, 
120). 

Vasquez definitely could have affirmed|the following 
disputed facts (and may very well have had information pertain- 
ing to other important facts as well): 

1. Whether the decoy introduced appellant to Vasquez; 

2. Whether Vasquez had seen the decoy smoke mari- 
huana in his and appellant's presence; 

3. Whether appellant gave Vasquez five or ten dollars; 

4. Whether five or ten cigarettes were transferred; 

5. Whether appellant's part in the transaction was 
merely as the decoy's errand boy with instructions to obtain 
marihuana from VasquezZ; | 

6. Whether Vasquez had sold marihuana to the decoy 
"on many occasions" (Tr. 118); | 


7. Whether Vasquez told the decoy that appellant was 


going to buy marihuana in New York, and later that this plan 
had actually been carried out; 

8. Whether Vasquez and appellant had smoked mari- 
huana together; and 


9. Whether Ansback told the decoy in Vasquez's pre- 


sence that appellant had bought some marihuana from Vasquez. 


The importance of Vasquez's testimony is manifest; 
there was a sharp issue whether appellant or the decoy was 
telling the truth, ‘and Vasquez's testimony, which appellant 
desperately wanted, would have shed light on this crucial issue. 
If the decoy was believed to be the liar, the jury would have 
been virtually compelled to find entrapment on the first two 
counts, and to believe appellant's version of the facts on the 
other counts. 

Where was this witness? The police had sent him 
back to Cuba, where he was wanted by the authorities. From 
p. 21 of the transcript (Police Officer Blanco): 

"Q Do you know where Tony is? 

"A Yes, we sent him back to Cuba. 

"Q What do you mean, you sent him back to Cuba? 


"A Well, the Cuban government ordered him sent 
back. 


"Q You say ‘'we' sent him back. You mean he was 
sent back at the police department's direction? 


"A I believe so." 

This act of the police, in deporting or allowing to 
be deported an important witness whose testimony would have 
favored appellant, constituted a denial of appellant's con- 
stitutional right to compulsory epee Consequently, the 
indictment should be dismissed. 


TT 


3. Appellant’s trial counsel in an effort to at least miti- 

gate the harm done, asked for a missing witness instruction 
(Tr. 213) on the grounds that the police had sent Vasquez away. 
The court refused (Tr. 213-214). 


II. THERE IS NO EXCEPTION TO THE HEARSAY RULE 

WHICH SAYS THAT WHEN THE DEFENSE IS ENTRAP- 

MENT, THE PROSECUTION MAY INTRODUCE RSAY 

AS TO DEFENDANT'S PAST ILLEGAL ACTIVITIES. 

The prosecution's chief witness, the police decoy, 
was testifying on rebuttal. The prosecutor asked the decoy 
to tell the court whether one Ansback (one of the decoy's 
underworld informants) had ever told the decoy that appellant 
was a source of marihuana. Appellant's trial counsel objected, 
and at a conference at the bench the prosecutor ¢laimed that 


this hearsay could come in because appellant had);raised the 


defense of entrapment. (Tr. 118-119.) 


"MR. LOWTHER: Your Honor, the defense| of 
entrapment has been raised here. The door has 
been opened. The government's position is that 
the witness is entitled to tell the jury the in- 
formation in his possession to indicate to them 
there was no luring of any victim by the police. 


"THE COURT: I sustained the objection, be- 
cause it looked like hearsay. I will reverse 
my ruling." 


Whereupon the decoy testified: 


"He [Ansback] said that George Dancy had purchased 
eighty sticks of mari- eighty sticks of pot/is 

what he said - eighty handrolled cigarettes!of mari- 
huana from Tony, and that he was looking for George 
to purchase some marihuana from him." (Tr.;| 120.) 


"Tony [Vasquez] just mentioned Dancy's name] along 
with another fellow that played in the band) named 
Paul. He said on several occasions he had smoked 
pot with him and that he was all right, and! that 
they were going up to New York to purchase some 
marihuana." (Tr. 120.) 


And: 


"She [Barbara Harry] had told me on previous| occa- 
sions she and Roy Jarbo -- Roy Jarbo is another 
defendant -- had double dated with George and 
George's girl friend, and that George had turned 
them all on; meaning, had given them marihuana." 
(Tr. 121.) 


4/ 


The effect upon the jury was bound to be enormous. 
If the admission of this evidence was error, appellant should 
be awarded a new trial. Admission was erroneous because the 
evidence was hearsay, and did not fall under any of the excep- 
tions to the hearsay rule. 

Before analyzing the admissibility of this evidence, 
a word on the substantive law of entrapment is in order. The 
Court will recall that appellant admitted one of the two sales 
with which he was charged, but claimed entrapment. Entrapment 
is where the “criminal design originates with the officials of 
the Government, and they implant in the mind of an innocent 
person the disposition to commit the alleged offense and in- 
duce its commission in order that they may Sea = En- 


trapment raises two areas of inquiry: (1) the conduct of the 


police, and (2) defendant's predisposition to commit the crime 
6 


proposed by the police. If the police go too far in their 


eT 


4. The jury retired at 11:30 a.m., but did not return a ver- 

dict until 3:50 p.m. (Tr. 217). This suggests that they 
did not find the case an easy one, even with the damaging 
hearsay in evidence. It may well be that without the hearsay, 
the scales would have tipped the other way. 


5. Sorrells v, United States, 287 U.S. 435, 442 (1932); 
Sherman v. United States, 356 U.S. 369, 372 (1958); cf. 


Masciale v. United States, 356 U.S. 386 (1958). 


6: For the law of entrapment in the District of Columbia, see 

Shields v. United States, 58 App. D.C. 215, 26 F.2d 993 
(1928), cert.den. 276 U.S. 653; Cratty v. United States, 82 
U.S. App. D.C. 236, 163 F.2d 844 (1947); Cook v. United States, 
90 U.S. App. D.C. 90, 193 F.2d 373 (1952); Rucker v. United 
States, 92 U.S. App. D.C. 336, 206 F.2d 464 (1953); Sullivan 
v. United States, 95 U.S. App. D.C. 78, 219 F.2d 760 (1955) ; 
Lyons v. United States, 98 U.S. App. D.C. 276, 235 F.2d 223 

F ,» 100 U.S. App. D.C. 302, 244 

F.2a 750 (1956), rev'd 357 U.S. 301; A 
103 U.S. App. D.C. 309, 258 F.2d 161 (1958), cert,den. 358 U.S. 
936; Childs v, United States, 105 U.S. App. D.C. 324, 267 F.2d 
619 (1958), cert,den. 359 U.S. 948. 


Generally, see'also Mikell, Doctrine of Entrapment in 
Federal Courts, 90 U. Pa. L. Rev. 245 (1942); Donnelly, Judi- 
cial Control of Informants, 60 Yale L. J. 1091; Notes, 44 Iowa 
L. Rev. 578 (1959); 33 N.Y.U. L. Rev. 1038 (1958); 28 Colum. L. 
Rev. 1067 (1928); 44 Harv. L. Rev. 109 (1930); 41 Yale L. J. 
1249 (1932); 10 Va. L. Rev. 316 (1924); Annot., 55 A.L.R. 2d 
1324 (1957). 


effort to induce the crime, entrapment exists, 


But, if defend- 


ant is ready, willing and able (i.e., predisposed) to commit 


the crime even before the police agent makes his persuasions, 


then, assuming the agent's blandishments do not exceed proper 
| 


limits, there is no entrapment. 


police conduct, and predisposition -- are relevant. 


Both areas of inquiry -- 


7/ 


Returning to the question raised on this appeal, 


what was this evidence offered to prove? The 


Government said 


it was "to indicate to [the jury] there was no luring of any 


victim by the police” (Tr. 119), and the trial court told the 


jury it was to show.:"there was no scheme laid or nothing that 


would savor from the anger of the government for it, of entrap- 


ment." (Tr. 216.) 


In other words, to show that appellant had 


in fact dealt in marihuana; and was therefore “predisposed.” 


| 
The evidence offered was relevant, to be sure (but see note 7 


above), but it was offered testimonially, and hence would be 


barred by any interpretation of the hearsay rule. | 


Informers' 


whispers to police undercover agents are inherently unreliable, 


i.e., t 
and when offered to prove the truth of what is wh 


stimonially, 
spered,/of- 


fends the common sense of fairness, as well as the constitu- 


| @/ 


tional right of confrontation and cross-examination. 


Nor are special circumstances of reliability or even 
| 


of necessity, preggnt, such as might justify an exception to 


the hearsay rule. The evidence is about as unr 


7. Sorrells, note 5 above. But see Justice Fran 
curring opinion in Sherman, note 5 above, 356 
where he (speaking for himself and three other ju 
the crucial question is the conduct of the police 


ant's predisposition. If appellant's predisposit 


eliable as 


kfurter's con- 
U.S. at 382, 
stices) states 
» not defend- 
ion was ir- 


relevant, the hearsay used against him was irrelevant as well 


as incompetent. 
8. See Wigmore, Evidence § 1362 (1940). 
even have realized this testimony was hearsay 
"I sustained the objection because it looked like 
will reverse my ruling." (Tr. 119.) This suggests 


The Court may not 


It stated: 
hearsay. I 
that if the 


Court had realized it was hearsay, it would not have let it in. 


9. 
hearsay rule, which are (1) necessity and (2) 
reliability, see Wigmore, id., at § 1420. 


For discussion of principles behind the exceptions to the 


| probable 


possible, and if the Government found this testimony necessary 
for a conviction, it could have produced the informers. The 
utterers were Jimmy Ansback, Barbara Harry, and Tony Vasquez, 
all persons charged with violations of the narcotics laws. 
(Tr. 120, 121.) Ansback and Harry were in police custody and 
could have been produced. The police originally had Vasquez 


in custody, but they. sent him to Cuba. (Tr. 21.) 


The correct rule is well stated in United States v. 
10/ 
Washington, per Woodrough, J.: 


"These matters of official suspicion and 
hearsay complaints have also been left in in- 
structions to juries as important in their de- 
liberations where dispute of fact made the 
question of entrapment vel non for the jury. ... 


"Tl am satisfied this is all wrong. ... When 
a man is suspected and complained against, the 
impulse of the mob is to crucify him. Courts are 
instituted and maintained to defeat that mob in- 
pulse. A hated and suspected man must stand before 
the court like any other, to be fairly tried for 
the offense charged against him, and not otherwise, 
Nothing can justify the government's injecting into 
a trial for a specific offense hearsay complaints 
or officers’ suspicions about other offenses. ... 


"The doctrine of entrapment, therefore, as I 
must apply it, has rightfully nothing to do with 
anything except the transaction put in issue by 
the charge and the plea, and the defendant is en- 
trapped and excusable if the transaction itself 
so discloses, and not otherwise. ... 


eoree 


"... ‘The most fundamental limitation is that hear- 
say reports and complaints made to the prohibition 
office about defendant cannot be gone into. Neither 
may suspicions in the minds of the officers." 


The rule in the Washington case has received approval 


11/ 
elsewhere: Professor Donnelly states: 


10. 20 F.2d 160, 162-163 (D.Neb. 1927). 


11. 60 Yale L. Rev. at 1108. 


"A factual analysis of the entrapment cases 


discloses that the allocation of ‘intent’ to 
defendant or the officer 


tthe 


[i.e., whether defendant 


should be acquitted] actually depends upon whether 
the defendant was previously engaged in criminal 


activities of a similar character. 
the 'intent' is found to originate with him; 
then it was generated by the officer. 


But it 


If he was, then 


if not, 
is 


not clear why this should be so even if prior vio- 


lations are admissible in evidence. It is a 


strange 


doctrine that makes guilt or innocence depend upon 
whether a defendant has committed other similar of- 


fenses. 
of crime, 


However bad a person may be, however guilty 
it is nevertheless a principle of our 


system of criminal law administration that conviction 


and punishment must be for some specific act 
proved against an accused by competent evide 
pelling an inference of guilt as to 


and not for a general depravity or wickedness. 


or crime 
ce com= 


the SS oaitic act, 


The 


admission of this kind of evidence invariably preju- 
dices the jury against the accused and diverts their 


attention from an impartial consideration of 


| the evi- 


dence of the particular crime charged. It is difficult 
o justify the injection into a trial for a ec c 


t : Z : 2 
offense hearsay complaints or oO cer’s suspicions about 
other oitenses. mphasis aadeda, } 


12/ 
Professor Mikell states: 


"It is a strange doctrine, that would make the guilt 
or innocence of an accused or his liability to punish- 
ment depend not on proof that he committed the offense 
charged, but on whether or not he had also committed 


other offenses of a similar character AAA ol 


Professor Mikell was complaining of admission of evidence of 


past similar offenses; how much compounded is the 
the evidence of past offenses is hearsay. 
that when past offenses may be shown, which is ra 
must be "clear and convincing.” 


stated (at p. 531): 


Leen UU EEE RSRERSRSEEEEEEEEEnenn 


12. 


13/ 
Judge Sanborn 


"Such evidence [of other offenses] tends to 


evil when 


The cases require 


re, the proof 
| 


» in Paris, 


draw 


the attention of the jury away from a consideration 
of the real issues on trial; to fasten it upon other 


questions, and to lead them unconsciously to 


render 


their verdicts in accordance with their views on 


false issues rather than on the true issues 


jon trial. 
"Evidence of this character ... is exceedingly 


prejudicial, is subject to being misused, and should 


be received, if at all, only in a plain case. 


60 U.Pa.L.Rev. at 252. 


Gart v. United States, 294 Fed. 66 (8th Cir. 
aris v. Unite ates, 260 Fed. 529 


= im) = 


tw 


1923) ; 


(8th Cir. 1919). 


Mr. Justice Frankfurter, speaking for himself and 


three justices Sey fi the majority in the Sherman 
14 
case, summed up nicely: 


"The intention referred to, therefore, must be 

a general intention or predisposition to commit, 
whenever the opportunity should arise, crimes of 

the kind solicited, and in proof of such a predis-— 
position evidence has often been admitted to show 
the defendant's reputation, criminal activities, and 
prior disposition. The danger of prejudice in such 
a situation, particularly If the issue of entrapment 
must be submitted to the jury an sposed o a 

eneral verdict of gu y or innocen Ss evident. 
fhe defendant must either forego the Claim of entrap- 
ment or run the substantial risk that, in spite of 
instructions, the jury will allow a criminal record 
or bad reputation to weigh in its determination of 
guilt of the specific offense of which he stands 
charged. Furthermore, a test that looks to the 
character and predis osition of the defendant rather 
than the conduct of is police Loses si ht of the 
underlying reason for e defense of entrapment. No 
matter what the defendant's past record and present 
inclinations to criminality, or the depths to which 
he has sunk in the estimation of society, certain 
police conduct to ensnare him into further crime is 
not to be tolerated by an advanced society. ... 
Permissible police activity does not vary according 
to the particular defendant concerned; surely if two 
suspects have!been solicited at the same time in the 
same manner, one should not go to jail simply because 
he has been convicted before and is said to have a 
criminal disposition. No more does it vary according 
to the suspicions, reasonable or unreasonable, of the 


police sone ene the defendant's activities. ... 


phasis added. 


This testimony, in conclusion, was pure hearsay; it 
was unreliable, uncross-examinable, unnecessary, and acutely 
prejudicial. It should have been excluded under any reading 
of the hearsay rule. 

There is a line of cases which has seen fit to permit 
this type of evidence to be received .(but not. testimonially). 
Perhaps ‘the genesis is Some dicta in the Sorrells Sees 

"[I]f the defendant seeks acquittal by reason of 
entrapment he cannot complain of an appropriate 


and searching inquiry into his own conduct and 
predisposition as bearing upon that issue. If 


TT 


356 U.S. at 382-383. 
287 U.S. at 451. 


in consequence he suffers a disadvantage, he has 
brought it upon himself by reason of the nature 
of the defense." | 
But the Court did not say, it will be noted, that hearsay 
could be introduced to show predisposition. Prior convictions, 
perhaps, but not informers' Whispers. MonsOvets ee Court said 
nothing about police suspicions being relevant. 
The cases permitting hearsay have done so on the 
ground that it may be received to show the police had eee er 
able cause to suspect defendant was willing to commit a crime. 


This rationale enables the challenged evidence to|/come in with- 


out offense to the hearsay rule, because when offered merely 


to show the police had reason to suspect defendant, it is not 
18/ 


used testimonially. That is, it is the fact of the utter- 
ance, not its truth, which is important. This is| the same 

| 
rationale as has been used in probable cause for arrest cases, 


where hearsay is age neene ne to show the police had probable 
19 


cause to arrest. 


EE UEEEEnEEEEERe 


16. See United States v. Becker, 62 F.2d 1007 (2d Cir. 1933) ,1008, 
where learned Hand, J., speaking of the Sorrells decision, 

states: "... an accused who raised the issue |o entrapment J, 

would indeed open himself to an inquiry into his past conduct, 

but that might be more tolerable than to try out the basis of 

the officials' suspicions, or the accused's ‘predisposition’ 

to the crime laid." 


17. See, e.g., Trice v. United States, 211 F.2d 513 (9th Cir. 
1954), cert.den. 546 U.S. 900; Heath v. United States, 169 

F.2d 1007 (10th Cir. 1948); Silk v. United States, 16 F.2d.568 

(8th Cir. 1926); United States v. Siegel, 16 F.2d 134 (D.Minn. 

1926), app. dism. 21 F.2d 1019. Interestingly, in the Siegel case, 

p.135,the court realized its obligation to give a cautionary 

instruction. It said "That evidence is not proof that Siegel 

had before sold morphine, or that he was ever engaged in the 

business." Compare with the garbled cautionary instruction 

given below (Tr. 215-216), which completely failed to convey 

the idea that the hearsay could not be used as evidence of 

prior dealing in marihuana. This was discussed in appellant's 

memorandum in support of the appeal, Oct. 5, 1959, but was not 

allowed by this Court to be argued on this appeal. 


18. See Wigmore, Evidence § § 1766, 1789 (1940) .| 


19. E.g., Jones v. United States, U.S. App. 
F.2d 494 (1959). 
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But these cases, while they do not offend the hearsay 
rule, offend the rule of relevancy; they err in assuming that 


the beliefs of the police are relevant. They are not relevant, 


as Justice Frankfurter and others have recognized, note 14 
20/ 
above. The issue in entrapment is the conduct of the police, 


not their beliefs, and perhaps whether defendant was in fact 
predisposed, but not whether the police thought he was predis- 
posed. When the police are accused of going too far to induce 
a crime, it may be an answer to say defendant was in fact pre- 
disposed, but it is no answer for the police to say "we sus- 
pected defendant was predisposed." 

But the discussion of whether police suspicions are 
relevant is moot, because the evidence challenged here was not 
offered to show police suspicions; it was offered to show pre- 
d@isposition, and hence was offered testimonially (Tr. 119), and 
the jury was allowed to consider it as testimony. (Tr .215-216.) 

The statements received below were rank hearsay; they 
were unreliable, uncross-examinable, unnecessary and extremely 


prejudicial. Counsel has found no case authorizing an exception 


Dennen LU UE ESI 


20. In United States v. Abdullah, 149 F.2d 219 (2d Cir. 1945), 

cert.den. De 5 appears in a footnote at p. 222 
that the trial court excluded evidence (probably hearsay evi- 
dence) offered by the Government to show the police had reason- 
able cause to suspect defendant. If the basis was that police 
suspicions were irrelevant, the trial court certainly was 
correct. 


This Court has’ not unequivocally held that police suspi- 
cions are relevant. In the Cratty case, note 6 above, this 
Court noted a police agent's testimony that others told him 
defendant was a narcotics dealer, but this Court was not called 
upon to decide its admissibility because "while this testimony 
...- was based upon ‘hearsay ... no objection was made to its 
competency." 163 F.2d at 851. 


In the Hunt case, note 6 above, this Court observed that 
defendant had claimed the police must have a rational basis 
for sending the decoy to defendant. Without passing on the 
contention, this Court said the police did in that case have 
sufficient grounds to suspect defendant. 


In the Childs'case, note 6 above, this Court, apparently 
without seriously considering whether police suspicions were re- 
levant at all, said that it was not necessary for the Government 
to make out a "probable cause" case; "reasonable suspicion" was 
enough. 

= 7 — 


to the hearsay rule, which would allow hearsay to 
testimonially when entrapment is raised. There a 
which say hearsay as to defendant's past illegal 
not be admitted.unless and until the entrapment i 
The rule should be the same when entrapment is ral 

Those courts which have allowed informe 
in evidence have not offended the hearsay rule, b 


those cases the statements were offered to prove 


had reasonable cause to suspect defendant, and so 


were not used testimonially. Those cases err in 


sume the suspicions of the police are relevant; t 
relevant, however, either in logic or in princip] 
if they were, the prejudice flowing from introduc 
statements outweighs any good that might come eet 
in. And in this case, the Government did not eve 
statements, nor the court receive them, to show t 
of the police; they were offered to show defendan 
predisposed (Tr. 119), and hence the use was test 
offended the hearsay rule, regardless whether, ab 
Speaking, police suspicions are relevant. Nor wa 
charged to restrict the evidence to the issue of 


police had cause to suspect appellant; they were 


be used 


re cases 


conduct may 


21/ 


§ raised. 


22/ 
ised. 


rs‘ whispers 
ecause in 


the police 


that they as- 
hey are not 
e, and even 
tion of the 
jletting them 
n offer the 
lhe suspicions 
t was in fact 
imonial, and 
~eneaie 

s the jury 
whether the 


allowed to 


use the statements testimonially, as bearing on the issue 


whether appellant had in fact dealt in marihuana, and hence 


was predisposed. (Tr. 215-216.) 


| 
The Constitution forbids "fundamental unfairness in 


23/ 
the use of evidence, whether true or false. 


21. 


Neill v. United States, 225 F.2d 174 (8th Ci 
Mattson v. United States, 7 F.2d 427 (8th Ci 


That is this 


r. 1955); 
r. 1925); 


United States v. Siegel, 16 F.2d 134, 136 (D.Minn. 1926). 


22. United States v. Washington, note 10 above; 
furter, with three concurring justices, note 
Professor Donnelly, note 1l above; Professor Mike 


above; and cf. Judge Hand's comment, note 16 abov 
23. Lisenba v. California, 314 U.S. 219, 236 (19 


14 


Justice Frank 
14 above; 

11, note 12 
e. 


41). 


the statements 


case. The police agent should not have been allowed to testify 
as to what his informers told him about appellant's supposed 
dealings in marihuana. Plain justice requires that a new trial 


be granted free of this inadmissible and prejudicial evidence. 


CONCLUSION 


The judgment below should be vacated, and the in- 
dictment against appellant dismissed, because the actions of 
the police in deporting a valuable defense witness effectively 
denied appellant of his constitutional right to compulsory 
process; and in event the Court refuses such relief appellant 
should at least be granted a new trial free of the damaging 
acd jnadmissible hearsay evidence described above. 


Respectfully submitted, 


(thats a.bHxtl-~ 


Charles A. Hobbs 
Attorney for Appellant 
(appointed by this Court) 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15485 


Grorce D. DANCY, APPELLANT 
v. 
Unrrep Srates OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a conviction on all counts of a five 
count indictment, returned in the District Court for the Dis- 
trict of Columbia, on September 22, 1958. Counts 1 and 3 
charged that appellant, in violation of 26 US.C. 4742(a) 
(infra, p. 9), on two different occasions, on or about August 4, 
1958, transferred marijuana to one Herbert Blanco, not in 
pursuance of a written order of said Herbert Blanco on 
form issued for that purpose as provided by law. Counts 
two, four and five charged that appellant, in violation of 26 
US.C. 4744(a) (infra, pp. 9-10), on three different occasions, 
on or about August 4, 1958, obtained marijuana without hav- 
ing paid the transfer tax imposed on the transferee by 26 
US.C. 4741(a) (infra, p. 9). Appellant was sentenced to 
seven years on each of counts one and three and from two to 
six years on each of counts two, four and five; said sentence 
to run by the counts of the indictment concurrently.* 


1See 26 U.S.C. (1952 Ed.) Supp. V, 7287 (a) (b) and (c) for penalty 
provisions. 
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On August 5, 1959, appellant filed a memorandum in sup- 
port of a petition for leave to appeal in forma pauperis. By 
order, dated October 29, 1959, this court granted leave to ap- 
peal, but limited the issues to (1) petitioner’s contention that 
witness who would testify favorably to him was unavailable 
to testify by reason of the government’s sending that witness, 
Tony Vasquez to Cuba and (2) petitioner’s contention that 
hearsay testimony was improperly admitted into evidence. 

At the trial the defense of entrapment was raised, and the 
Government followed with rebuttal testimony. Our statement 
of the evidence is, accordingly, divided into three parts: The 
Government’s Case in Chief; The Defendant’s Testimony; 
The Government’s Rebuttal. 


The Government’s case in chief 


In the early morning hours of Monday, August 4, 1958, at 
approximately 12:30 AM., Herbert Blanco, an officer of the 
Metropolitan Police Force, working in plain clothes for the 
narcotics squad, met appellant at the 2011 Club at the Dunbar 
Hotel in Washington, D.C. (Tr.3-4). Blanco asked appellant 
if he had any marijuana and appellant replied that he had sold 
most of what he had brought with him that evening and only 
had “a couple of sticks [hand rolled cigarettes containing mari- 
juana] left,” but that if Blanco would go home with him he 
would sell him all he wanted (Tr. 4-5). Whereupon Blanco 
drove appellant to appellant's residence at 1427 Girard Street, 
N.W., District of Columbia (Tr. 5). Appellant then asked 
Blanco how many “sticks” he wanted and Blanco, handing him 
a ten dollar bill, told him “ten dollars worth” (Tr. 5). While 
Blanco waited in the car appellant went into the apartment 
house and came out with ten hand rolled cigarettes which he 
gave to Blanco (Tr. 6). Blanco at no time gave appellant a 
written order form for the marijuana as required by 26 U.S.C. 
4742(a) (Tr. 7). 

Blanco drove appellant back to the 2011 Club where he 
parted company with him (Tr. 7). Approximately three 
streets away from the hotel, Blanco parked his car and, after 
initialing the cigarettes, deposited them in a small coin enve- 
lope (Tr. 8). He designated on the envelope (G. Ex. 1-B, 
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Tr. 8-9, 73) the date, time and place of sale, the quantity of 
the cigarettes and how he paid for them (Tr. 7-8). Late in 
the afternoon of August 4, he turned the envelope over to 
Officer Didone of the Metropolitan Police, who in turn de- 
livered it to William Butler, a chemist from the Internal 
Revenue Service, Treasury Department, for analysis (Tr. 9, 
42-43). 

On the evening of the same day, at about 11 P.M., Blanco 
was in the vicinity of 1427 Girard Street, N.W., where he met 
appellant on the front steps of the building (Tr. 9, 10, 11). 
Appellant asked him if he wanted to buy any marijuana and 
Blanco replied that he wanted ten dollars worth (Tr. 11). 
Appellant took a large quantity of cigarettes from his pockets 
and counted out ten which he handed to Blanco in exchange 
for two five dollar bills (Tr. 11-12). Blanco had no order 
form for the purchase of the marijuana and, as on the previous 
oceasion, he marked the cigarettes, put them in an envelope 
(G. Ex. 2-A, Tr. 14, 73) and the next morning delivered the 
envelope to Officer Paul of the Metropolitan Police Force, who 
turned them over to Mr. Butler for analysis (Tr. 14-15, 43). 

Subsequently, in the early evening hours of August 6, De- 
tective Paul, pursuant to a warrant, arrested appellant at 15th 
and Girard Streets, N.W., Washington, D.C., in the presence 
of Officer Didone (Tr. 45). Upon a search of appellant’s per- 
son, Officer Paul found two hand rolled cigarettes in appellant’s 
pockets (Tr. 45-46). The Officer asked appellant how the 
cigarettes had gotten there and appellant immediately replied 
that he did not know (Tr. 49). Later, appellant told him that 
he had left his coat hanging in a pool room on 14th Street and 
that somebody there must have put them in his pockets (Tr. 
49). Still later, after he learned that Blanco was actually a 
police officer, he stated that Blanco had put them in his pockets 
(Tr. 49-50). Officers Paul and Didone placed identifying 
marks on the cigarettes, and put them in an envelope which 
was turned over to Mr. Butler for analysis (Tr. 46-47). 

On the evening of August 6, in the office of the Narcotics 
Squad of the Metropolitan Police Department, James Cock- 
rille, an agent for the Federal Bureau of Narcotics, Treasury 
Department, served on appellant a form demanding him to 
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answer whether he had ever applied to the Treasury Depart- 
ment for a written order form to possess, barter with, exchange 
or sell marijuana, and whether he hed paid the transfer tax 
due on such marijuana (Tr. 63-64, 66-67). Appellant had 
eight days in which to reply (Tr. 65). Appellant failed to 
furnish an order form for the purchase of marijuana or to 
furnish evidence that he had paid the transfer tax to possess 
marijuana, and he told the agent that he had never received 
any such order form nor paid taxes on any marijuana (Tr. 65). 

Tn his chemical analysis of the cigarettes, Butler found that 
each of the cigarettes contained marijuana (Tr. 72-73); that 
the ten cigarettes transferred in the early morning of August 4, 
contained a total of 21.0 grains of marijuana (Tr. 67-69) ; that 
the ten cigarettes transferred late in the evening of August 4, 
contained a total of 11.2 grains of marijuana (Tr. 70-71) ; and, 
that the two cigarettes found in appellant’s possession when 
he was arrested contained a total of 1.5 grains of marijuana 
(Tr. 71-72). 

According to the provisions of 26 U.S.C. (Supp. V) 4744(a) 
(infra, pp. 9-10), possession of marijuana and failure to pro- 
duce an order form after notice and demand by the Secretary 


of the Treasury or his agent is presumptive evidence of guilt 
under Section 4744(a) and of liability for tax imposed by 
Section 4741(a) (infra, p. 9)- 


The defendant’s testimony 

At the trial appellant denied the transaction forming the 
basis for Counts 1 and 2 of the indictment and claimed that he 
was entrapped into the transaction forming the basis of Counts 
3 and 4 (Tr. 74, 87, 107). His testimony was as follows: 

Appellant testified that he met Blanco for the first. time, 
approximately three weeks from the date of his arrest, at the 
2011 Club where he (appellant) was playing the timbals in the 
band (Tr. 78-79). When the band recessed, Blanco called ap- 
pellant over to the table where he was sitting and told him 
that he enjoyed his playing and wanted to learn how to play 
the timbals (Tr. 79). Then Blanco asked appellant where he 
could go to get high (Tr. 79). Appellant testified that he 
bought Blanco a drink, but that Blanco told him that wasn’t 
what he wanted; he wanted some marihuana (Tr. 80). Where- 


5 


upon appellant said, “Oh no. I don’t know anything about 
that” (Tr. 80). 

Blanco replied, “I thought you would know, being a 
musician, all musicians get high” (Tr. 80). 

Appellant’s answer was “Members of our band are young 
and we don’t even drink nor smoke” (Tr. 80). 

Appellant testified that Blanco took him home that night 
and that he saw Blanco the next week on a Wednesday night 
at the Lido Restaurant (Tr. 81). At that time Blanco intro- 
duced appellant to Tony Vasquez and Mike Kleinbardt, ex- 
planing that Mike also liked “bongos” (Tr. 81). Appellant 
gave the following account of their conversation (Tr. 81): 


“We sat down and began talking about this music and 
so forth, and then they got to the subject about getting 
high again. Out of curiosity I was listening. I had 
never had any association with it. I had heard of mari- 
huana before but I was just somewhat interested in the 
conversation.” 


Finally, Tony suggested that they “go to Tony’s house to pick 
up areefer” (Tr. 81,97). Blanco drove them to Tony’s house 
where Tony gave each of them a cigarette and they all began 
to smoke (Tr. 82). “They finished theirs,” testified appellant, 
“and I was still smoking and Tony took mine from me, saying 
I was just messing over it” (Tr. 82). Blanco took them back 
to the club and the next day he and appellant played drums 
together in appellant’s apartment from about 5 to 9:30 (Tr. 
82). 

According to appellant, he saw Blanco at the 2011 Club on 
two other occasions before his arrest. On the first of these 
occasions, appellant testified that Blanco was running around 
with a fellow named Louis Graves and they were “both seeking 
marihuana, or reefers” (Tr. 83). A week later, the Saturday 
night before his arrest, appellant gave the following account of 
his meeting with Blanco (Tr. 83-84): 


“Be * * * rushed in about one o'clock saying he 
hadn’t seen Tony and he wanted to get some reefers. I 
said I have seen Tony at the other club, the Lido Club, 
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just.about every night. He said, “Well, I haven’t seen 
him. I can’t find him.” He said, “Since you've seen. 
him. why. don’t you give him this: five dollars and: tell 
him to give me five marihuanas.” I said, “all. right.” 

“He said; “I'll be by. tomrorrow and: pick it up.” 

“Fle left and. approximately about three o’clock Tony. 
camein. I told Tony that he had been looking for him 
and:said he couldn’t find him and said he wanted: some 
marihuana. 

“Tony said * * * he didn’t have this marihuana:with 
him, but he took the five dollars and said:he would.come: 
to-my house with the marihuana.” 


The next day, while appellant was in church, Tony left “a 
Parliament. Cigarette package” with another defendant, Al- 
fonso Williams, who was staying in appellant’s apartment (Tr. 
84). Blanco did: not come for the marijuana until. the next 
day, Monday, August 4, at about 5:30, when appellant gave 
him the package (Tr. 84-85). 

On August.6, appellant was arrested along with Alfonso Wil- 
liams. and he gave the following account as to how the two 
cigarettes, constituting the basis for Count 5 of the Indictment, 
were found (Tr. 85-86) : 


«e © * they [Officers Paul and Didone] began to 
search us down frantically. They were looking; all. in 
the. shoes, all. in the coats, all in the pants, and just 
various’ places, and * * * Didone tapped me om the 
back and said, “Hey what are you doing with this”? 

“ said, “What.is.this?” 

“Ble said, “You know darn well what. this is It’sa 
reefer. I know you.” 

“J said, “This-is not mine-” 

“Be said, “Ah don’t deny it.” 

“They; began to. laugh it off as if I was a constant 
smoker or constant user or pusher.” * 


» Didone denied tapping appellant on the shoulder and testified that Officer 
Paul: made: the-search of appellant (Tr. 156; see also, supra, p. 3). 
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The Government’s rebuttal 


In rebuttal, Blanco testified that, on July 26, he saw appel- 
Jant at the Lido Restaurant with another defendant named 
‘Mike Kleinbardt, who subsequently pleaded guilty to posses- 
sion of marijuana (Tr. 112, 166). Kleinbardt and appellant 
were talking about going to New York to purchase three or 
four pounds of marijuana and Mike asked Blanco if he wanted 
any (Tr. 113). Blanco said he gave Mike $10 toward the 
‘purchase of some marijuana and that a few days later Mike 
and appellant went to New York and bought the marijuana 
(Tr. 113-116)* 

In the conversation leading up to Blanco’s first purchase 
fram appellant, i.e., at approximately 12:30 AM., August 4, 
appellant told Blanco that he and Kleinbardt had each put up 
half of the money, but that Kleinbardt had gotten most-of the 
marijuana and that he (appellant) hadn’t gotten his full share 
yet (Tr. 115-116). He said he still had a huge quantity and 
would sell Blanco all he wanted (Tr. 116). Whereupon Blanco 
went to appellant’s apartment and bought the first ten ciga- 
rettes (supra, p. 2). At that time Blanco explained to appel- 
lant that he didn’t have too much money with him and appel- 
lant, giving Blanco his address, told him to come back the next 
day (Tr. 116-117). 

Blanco denied ever smoking marijuana cigarettes in appel- 
lant’s presence, and denied giving him $5 to purchase some 
cigarettes from Tony and that appellant subsequently turned 
over to him a Parliament cigarette package containing five 
marijuana cigarettes (Tr. 122). Blanco testified that he had 
known Tony as a marijuana user before he made his first pur- 
chase from appellant, on August 4, and that he had purchased 
from Tony on many occasions (Tr. 118). Counsel for the 
Government then asked him whether, before August 4, he had 
ever had any conversations with Tony as to whether Dancy 


* Appellant testified that his reason for going to New York was to buy 
“g set of timbales” (Tr. 93). Kleinbardt, who had been a user of marijuana 
for eight years (Tr. 173-174), testified on behalf of appellant (Tr. 161-166). 
On direct examination he refused to state what his conversation of July 
26th was about on the ground of self-incrimination (Tr. 163-164). For the 
game reason, on cross-examination, he refused to state whether he went to 
New York City to purchase some marijuana and whether he made such a 
purchase when he was there (Tr. 170-171). 
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was a source of marijuana (Tr. 118). Appellant’s counsel 
opposed the question on the grounds of hearsay (ibid.). 
Whereupon the attorneys approached the bench and counsel 
for the government stated the government’s position to be 
that because the defense of entrapment has been raised 
“the witness is entitled to tell the jury the information in 
his possession to indicate to them there was no luring of any 
victim by the police” (Tr. 119). The judge overruled the 
objection and Blanco testified that, prior to August 4, Tony 
had told him that “on several occasions he had smoked pot 
with him [appellant] and that he was all right” (Tr. 120). 
Blanco also testified that, on July 25 or 26, Jimmy Ansback, 
another defendant, told him that “George Dancy had pur- 
chased * * * eighty hand rolled cigarettes of marihuana from 
Tony and that he was looking for George to purchase some 
marihuana from him (Tr. 119-120); and that, on July 16, 
Barbara Harry, also another defendant, had told him that she 
had double dated with appellant and that George had given 
them all marijuana (Tr. 121). Both these statements were 
objected to on the ground of hearsay (Tr. 120). No request 
was made to have the persons named by Blanco subpoenaed. 


The Court gave a comprehensive instruction to the jury on 
entrapment (Tr. 210-211), charging that, “if the jury finds 
that the original criminal design originated with officials of 
the Government, and that they implanted that criminal design 
in the mind of an innocent person who would not otherwise 
have committed the offense, the jury is justified, if they so find, 
in returning a verdict of not guilty” (Tr. 210). 

Directing the jury’s attention to the hearsay testimony of 
Blanco, the judge gave the following instruction (Tr. 215-216) : 


«“» * * T admitted it [the hearsay] for one purpose 
and one purpose only. 

“Counsel for the government, knowing that the de- 
fense here was entrapment, put on the Officer *** in 
rebuttal to show that there was no scheme laid or noth- 
ing that would savor * * * of entrapment; * * * and 
that was the sole purpose for which that hearsay testi- 
mony was permitted.” [Emphasis supplied.] 


9 


Appellant’s counsel made no objection to this instruction (Tr. 
216-217). 
The jury returned a verdict of guilty on all counts (Tr. 217- 
218). 
STATUTES INVOLVED 


Title 26, U.S.C. (1952 Ed.) Supp. V, Sec. 4741, provides in 
pertinent part: 

(a) * * * There shall be imposed upon all transfers 
of marihuana which are required by section 4742 to be 
carried out in pursuance of written order forms taxes at 
the following rates: 

(b) ne 

Such tax shall be paid by the transferee at the time 
of securing each order form and shall be in addition to 
the price of such form. * * * 

Title 26, U.S.C. (1952 Ed.) Supp. V, Section 4742(a), 
provides: 

It shall be unlawful for any person, whether or not 


required to pay a special tax and register under sections 
4751 to 4753, inclusive, to transfer marihuana, except 
in pursuance of a written order of the person to whom 
such marihuana is transferred, on a form to be issued 
in blank for that purpose by the Secretary [of the 
Treasury] or his delegate. 


Title 26, U.S.C. (1952 Ed.) Supp. V. Section 4744(a), 
provides: 


It shall be unlawful for any person who is a transferee 
required to pay the transfer tax imposed by section 
4741(a)— 

(1) to acquire or otherwise obtain any marihuana 
without having paid such tax, or 

(2) to transport or conceal, or in any manner facilitate 
the transportation or concealment of, any marihuana so 
acquired or obtained. 

Proof that any person shall have had in his possession 
any marihuana and shall have failed, after reasonable 
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notice and demand by the Secretary [of the Dressury] 
or his delegate, to produce the order form required ‘by 
section 4742 to be retained by him shall be presumptive 
evidence of guilt under this subsection and of liability 
for the tax imposed by section 4741 (a). 


SUMMARY OF ARGUMENT 
I 


Failure of the Government to subpoena a person, alleged by 
appellant to have knowledge of the crimes charged, did not 
constitute error because the appellant at no time made any 
request for the witness to be summoned or to have his testi- 
mony secured in some other appropriate mamner. The govern- 
ment is not required to summon every witness who may have 
knowledge of the crime. 

II 


The hearsay statements made by Officer Blanco in rebuttal 
to appellant’s defense of entrapment were properly admitted. 
The issue of entrapment is one for the jury to decide and hear- 
say evidence is admissible to show that the officer had reason- 
able grounds to suspect that the appellant was predisposed to 


commit the offense. 
ARGUMENT 


I. Appellant was not denied his constitutional right to com- 
pulsory process 


Appellant first contends that he was denied his constitu- 
tional right under the Sixth Amendment to compulsory process 
of a witness who could have helped his defense (Br. 2-5). He 
contends that Tony Vasquez had “vital knowledge” which 
would have been favorable to him, and “yet the policedeported 
him to Cuba so that when appellant conferred with his trial 
counsel, it was too late to subpoena Vasquez to testify” (Br. 3). 
There is no merit to this contention because appellant failed 
at any time to make a, request for the witness to be summoned 
or to have his testimony secured in some other appropriate 
manner. 


kh 


This Court: has: repeatedly held that the Government in a 
criminal trial is not under a duty to place on the stand every 
person who may have some knowledge of the crime which is 
the subject of the trial. Morton v. United States, 79 US. App. 
D.C. 329; 332; 147'F. 2d 28, 31 (1945), certiorari denied, 324 
US. 875; Curtis v. Rives, 75 U.S. App. D.C. 66, 70, 123 F. 2d 
938; 940 (1941) ; 

The court in Harris v. Sanford, 78 F. Supp. 963, 964 (D.C. 
Ga., 1947), citing the above cases, held that, in the absence of 
any request from the defendant for a witness whom the gov- 
ernment interviewed in connection with the crime, failure of 
the: Government to call'the witness did‘not violate the defend- 
ant’s-right to compulsory process. “If * * * petitioner de- 
sired the testimony of this witness,” stated the court, “St was 
incumbent. upon him: to make’ a timely request for her to be 
summoned or testimony secured'in other appropriate manner” 
(aids), And? Judge Fahy, concurring in Brandon v. United 
States; —— US. App: D.C. —, No. 14464, decided July 9, 
1959; slip opinion p. 13, stated with regard’ to a similar con- 

. tention: 


«* * * Appellant contends that he was denied the right 


to question an informer on the issue of reliability of 
information given to the officer who applied for the 
search warrant. The present case I think does not pre- 
sent any error which justifies any further proceedings 
because of this matter. The court was not obligated to 
produce the informer, and no continuance was requested 
to enable the defense to do so.”* (Footnote reference 
added.) 


“Compare Dear Check.Quong v. United States, 82 U.S. App. D.C. 
8 10; 160°, 2d°251, 253 (1947), wherein this court stated with ref- 
erence to theabsence of an informer: 

“Among: the assignments of: error is the novel charge that the 
court erred in: refusing to inform the jury that the testimony of 
the absent informer, had he been present and testified, should have 
been: viewed’ with suspicion. It appears from the record that the 
Government was unable to produce the informer. An abstract in- 
struction concerning the effect of the testimony he might have given 
had he been present was properly refused. Nor did the absence of 
tiie informer violate the appellant’s right to be confronted with the 
witnesses against him.” 
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IL. The hearsay evidence was properly admitted 


Appellant next contends that it was error to admit the hear- 
say statements made by officer Blanco on rebuttal (Br. 6-15). 
We submit that the statements were properly admissible. 

In Sorrels v. United States, 287 U.S. 435, 452 (1932), the 
Supreme Court held that the defense of entrapment should be 
submitted to the jury and that it was error for the judge to 
hold that as a matter of law there was no entrapment in that 
case. In the course of its opinion Chief Justice Hughes stated 
at 287 US., pp. 451-452: 


“Objections to the defense of entrapment are also 
urged upon practical grounds. But considerations of 
mere convenience must yield to the essential demands 
of justice. The argument is pressed that if the defense 
is available it will lead to the introduction of issues of a 
collateral character relating to the activities of the of- 
ficials of the Government and to the conduct and pur- 
poses of the defendant previous to the alleged offense. 
For the defense of entrapment is not simply that the 
particular act was committed at the instance of govern- 
ment officials. That is often the case where the proper 
action of these officials leads to the revelation of crim- 
inal enterprises. Grimm v. United States, supra. The 
predisposition and criminal design of the defendant are 
relevant. But the issues raised and the evidence ad- 
duced must be pertinent to the controlling question 
whether the defendant is a person otherwise innocent 
whom the Government is seeking to punish for an al- 
leged offense which is the product of the creative ac- 
tivity of its own officials. If that is the fact, common 
justice requires that the accused be permitted to prove 
it. The Government in such a case is in no position to 
object to evidence of the activities of its representatives 
in relation to the accused, and if the defendant seeks ac- 
quittal by reason of entrapment he cannot complain of 
an appropriate and searching inquiry into his own con~ 
duct and predisposition as bearing upon that issue. If 
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in consequence he suffers a disadvantage, he has brought 
it upon himself by reason of the nature of the defense.” 

Following the Sorrels case, the courts, including this circuit 
(Lyons v. United States, 98 U.S. App. D.C. 276, 235 F. 2d 228 
(1956); Rucker v. United States, 92 U.S. App. D.C. 336, 206 
F. 2d 464 (1953) ; ° Cook v. United States, 90 US. App. D.C. 90, 
193 F. 2d 373 (1952); and Cratty v. United States, 82 US. 
App. D.C. 236, 242-48, 163 F. 2d 844 (1947)) have consistently 
held that the issue of entrapment is properly submitted to the 
jury. See cases cited in Sherman v. United States, 356 U.S. 
369, 377, fn. 8. Whereas in that case the Court found, on the 
record before it, that there was entrapment as a matter of 
law (356 U.S. at 373), the Court was careful to point out that 
its decision on the particular facts of that case was not over- 
ruling the previous ruling of the Sorrels case and subsequent 
decisions of the circuit courts (356 US. at 376-377). 

Once the issue of entrapment is raised by a defendant, if he 
can show to the satisfaction of the jury that “the criminal 
design was implanted in the mind of an innocent person by the 
officials of the Government and commission of the offenses 
induced by them” (Cratty v. United States, 82 U.S. App. D.C. 
at 243; see instructions, supra, p. 8), he is entitled to a verdict, 
of not guilty. Thus when a defendant raises such a defense, 
the Government may rebut by showing that the design did 
not originate in the mind of the officials because the officials 
already had reason to believe that the defendant was predis- 
posed. Even though such an issue is presented to the jury, the 
cases hold that hearsay statements of others as to the defend- 
ants predisposition are admissible to show that the officers did 
not initiate the intent and purpose of the violation. Thus in 
Heath v. United States, 169 F. 2d 1007, 1010 (10th Cir. 1948), 
the defendant objected when the witness was asked why he 


*«“1¢ is contended that the evidence established entrapment, as a matter 
of law, by the arresting officer and his associate, an informer; therefore, 
that the court should have directed acquittal. However, the court treated 
the evidence as presenting a question of fact, and submitted it to the jury 
with appropriate instructions. An examination of the evidence convinces 
us that it did raise a question of fact; therefore, the court was correct in 
submitting the question to the jury, and its verdict concludes the matter” 
(92 U.S. App. D.C. at 337). 
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suspected the accused as the one who should be investigated 
and allowed to answer “Because of my previous knowledge of 
their liquor activity.” Prior to that an objection was sustained 
when the witness began to answer, in response to a similar 
question, “For the reason that I had received numerous re- 
ports—one source was a sheriff—.” On appeal the court held 
that the first statement was properly admitted and that the 
second statement was also competent. “This evidence” stated 
the court, 


«* * * was not offered for the purpose of establishing 
the guilt of appellant. For that purpose it would be 
hearsay and therefore incompetent. It was offered for 
the purpose of justifying the entrapment of appellant. 
At the conclusion of Kepler’s direct testimony, he was 
cross-examined by appellant’s attorney to establish that 
he entrapped appellant into making these sales, if they 
were made. This injected the defense of entrapment 
into the case and placed upon the government the 
burden to justify the entrapment of the appellant. It 
is well recognized that officers may entrap one into the 
commission of an offense only when they have reason- 
able grounds to believe that he is engaged in unlawful 
activities. They may not initiate the intent and pur- 
pose of the violation. In a case of entrapment, it is 
incumbent on the government to prove reasonable 
grounds to believe that the intent and purpose to violate 
the law existed in the mind of the accused.” [Footnote 
references omitted.] 


Appellant has cited cases of the 8th circuit to sustain his po- 
sition that hearsay evidence is not admissible to rebutt a de- 
fense of entrapment (Br. 9-10). He relies heavily on United 
States v. Washington, 20 F. 2d 160 (D. Neb. 1927). This re- 
liance is misplaced because the statement which the court there 
made with respect to hearsay was dicta which, we submit, is 
no longer followed. In United States v. Siegel, 16 F. 2d 134 
(D.C. Minn. 1926), the defendant, at the close of the Govern- 
ment’s case moved for a verdict of acquittal on the ground of 
entrapment. The prosecution was then permitted to reopen 
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its case and, over objection, the government officers testified 
that they had previously been told by other addicts of the 
purchase of morphine from the defendant (16 F. (2d) at 135). 
The court, holding that such evidence was admissible stated 
(16 F. 2d at 136, 137): 

“The true rule would seem to be this: That the gov- 
ernment, prior to the question of entrapment having 
been raised, could not introduce any evidence of com- 
plaints having been made to the officers, but that, when 
the issue of entrapment was raised, then it could show 
what grounds of suspicion they had. 

* * * * * 

“Tt is commonly known that, in the illicit drug trade, 
the retail dealers’ business is selling to addicts, that the 
business is carried on with the utmost secrecy, and that 
the sales are made only to those who are known to be 
victims of the drug habit. If hearsay testimony is not 
a sufficient basis for a reasonable belief on the part of the 
officers charged with the enforcement of the Narcotic 
Act, it will be seldom, if ever, that they can use a decoy, 
without such use constituting an unlawful entrapment.” 

In Neill v. United States, 225 F. 2d 174 (C.A. 8th, 1955), the 
court reversed a conviction for violation of the narcotics law 
because hearsay evidence was admitted in the absence of any 
claim on the part of the defendant that he was entrapped, but 
it set forth and adopted the above language of the Siegel case 
as “a, correct statement of the rule” (225 F. 2d at 180). 

In Trice v. United States, 211 F. 2d 513, 516-519 (9th Cir. 
1954), certiorari denied, 348 U.S. 900) a witness on behalf of 
the Government was allowed to testify extensively, in rebuttal 
to a defense of entrapment, of reports and information from 
others of the predisposition of the defendant in order to show 
that the officer had reasonable grounds to suspect him. No 
objection on the grounds of hearsay was imposed, and, on ap- 
peal, the court held, in reply to a contention that the evidence 
was improperly admitted, “the answer is two-fold. There was 
no objection to it at the trial, and hearsay evidenee, in the cir- 
cumstances, was proper.” (211 F. 2d at 519). And see Strader 
v. United States, 72 F.2d 589 (10th Cir. 1934), where an officer 
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was allowed to testify that he had advance information re- 
specting the defendant's sale of morphine prescriptions, ob- 
tained through conversations with addicts. Compare also 
Carlton v. United States, 198 F. 2d 795 (9th Cir. 1952); Ba- 
lingsly v. United States, 274 F. 86 (6th Cir. 1921) certiorari 
denied, 257 U.S. 656, with respect to a showing of the past 
conduct, including past violations, of the defendant in order 
to rebut a defense of entrapment. 

The hearsay statements admitted in these cases are an ex- 
ception to the hearsay rule because they are not admitted to 
show the truth of the statements, but to show the fact of 
utterances. See Wigmore On Evidence, Vol. VI, Sec. 1789 
(3rd Ed., 1940) wherein it is stated: “Wherever an utterance 
is offered to evidence the state of mind which ensued in another 
person in consequence of the utterance, it is obvious that no 
assertive or testimonial use is sought to be made of it, and the 
utterance is therefore admissible, as far as the Hearsay rule is 
concerned.” See also Frank v. United States, 220 F. 2d 559, 
563-4 (C.A. 10, 1955). 

Contrary to appellant’s contentions (Br. 13-14), the state- 
ments here were not offered “testimonially” (to establish the 
truth of the utterances), since the jury was in fact instructed 
by the judge that the evidence was admitted for the sole pur- 
pose of showing that there was no scheme on the part of the 
government to entrap the appellant (supra, p. 8). Appellant 
cannot contend now that such an instruction was inadequate 
(Br. 8) because no objection was made to the instruction after 
it was given. See Moore v. United States, 104 U.S. App. D.C. 
327, 329, 262 F. 2d 216, 218 (1958); Pitts v. United States, 
99 US. App. D.C. 63, 287 F. 2d 217 (1956); Rule 30, FR. 
Crim. P. Nor were the statements “necessary for a conviction” 
(Br. 9) since they were not made until after the defendant had 
tried to establish before the jury that he was entrapped into 
committing the transaction forming the basis for Counts 3 and 
4. The government had already presented its case in chief. 
See Cratty v. United States, 82 US. App. D.C. at 243, where 
this court also tacitly approved the admission of hearsay evi- 
dence to rebut a defense of entrapment. 
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CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 


Otiver GascH, 
United States Attorney. 
Cart W. BELCHER, 
Doris H. SPANGENBURG, 
Assistant United States Attorneys. 
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